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1.3 Is there any other relevant legislation for foreign 
mergers?

The acquisition of control of a French company by a foreign 
company, the acquisition of all or part of a line of business of a 
French company, or, for non-EU companies, the acquisition of a 
stake of 25% or more of the voting rights in a French company, 
qualifies as a foreign investment falling within the scope of the 
special regime governed by Articles L.151-1 et seq. and R.151-1 et 
seq. of the French Monetary and Financial Code.  

In the context of the COVID-19 crisis, several measures 
aimed at adapting the control of foreign investments have been 
adopted, including a temporary lowering of the threshold trig-
gering control to at least 10% of the voting rights for acquisitions 
by a non-EU company of a stake in a French listed company (this 
threshold should remain in force until 31 December 2022).  

In addition to general declaratory obligations, such foreign 
investments will require a prior authorisation from the Ministry 
of Economy if they concern a “sensitive” sector.  The list of the 
sensitive sectors concerned is broader for non-EU companies 
than for EU companies; however, in both cases, it includes activ-
ities relating to national defence, public safety, the manufacture 
and trade of weapons, and also, following a decree of May 2014, 
any activity that is essential in order to safeguard the country’s 
national interests in the fields of energy, water supply, transport, 
electronic communications, public health, or, in relation to the 
operation of businesses, infrastructures or facilities which are of 
“vital importance” to the country within the meaning of French 
law.  The sensitive sectors concerned – including, notably, artifi-
cial intelligence, space operations, sensitive data storage, drones, 
cybersecurity, robotics and semi-conductor sectors – have been 
expanded since January 2019.  

When a proposed foreign investment meets the conditions laid 
down above, the investor must request the Ministry of Economy’s 
authorisation prior to the completion of the transaction.  The 
Ministry of Economy has 30 working days upon receipt of the 
request to indicate to the investor that (i) the proposed investment 
does not fall within the scope of the foreign direct investments 
regulation, (ii) the proposed investment is authorised uncondition-
ally, or (iii) further examination is necessary.  In the event that 
further examination is required, the Ministry of Economy then 
has an additional period of 45 working days to authorise the invest-
ment (with or without conditions) or prohibit it.  In the absence of 
any response from the Ministry of Economy within these periods, 
the application is deemed rejected.  It should also be noted that 
either the investor or the target may file a preliminary examina-
tion request to the Ministry of Economy, the purpose of which is 
to determine whether the activity subject to the proposed invest-
ment falls within the scope of the control regime.

1 Relevant Authorities and Legislation 

1.1 Who is/are the relevant merger authority(ies)?

In France, the Autorité de la concurrence (“Competition Authority”) 
is the independent administrative authority in charge of merger 
control.  It receives and reviews merger filing applications and 
delivers the decision authorising (with or without conditions) or 
prohibiting the merger. 

The French Minister of Economy has ancillary powers 
permitting him to intervene at two stages of the merger control 
process (Article L.430-7-1 of the French Commercial Code (the 
“Code”)).  First, he may request the Competition Authority to 
open a Phase II (in-depth) review within five working days 
after a decision of the Competition Authority following a 
Phase I review (however, the Competition Authority may reject 
this request).  Second, within 25 working days after a decision 
of the Competition Authority following a Phase II review, the 
Minister of Economy has the possibility to veto the decision 
and either authorise or prohibit the merger for reasons of public 
interest other than the protection of competition (these reasons 
include industrial development, the competitiveness of the 
parties to the transaction in the context of global competition, 
or the development or protection of employment).

1.2 What is the merger legislation?

Mergers that meet the turnover thresholds set by the EU merger 
control regulation (Regulation Nr 139/2004 or “EUMR”) will 
be governed by the EUMR (France being a Member State of the 
EU).  In specific circumstances, a merger notified to the Euro-
pean Commission may, however, be referred back to the Competi-
tion Authority (please see question 2.7) and will then be governed 
by the French merger control regime.

Mergers that do not meet the EUMR thresholds must be exam-
ined under the French merger control regime, which is governed 
by the “NRE” Act of 15 May 2001, as amended by the “LME” 
Act of 4 August 2008 (implemented by Ordinance Nr 2008-1161 
of 13 November 2008).  Limited amendments were introduced by 
the Act Nr 2015-990 of 6 August 2015.

This legislation has been codified in Articles L.430-1 to 
L.430-10 of the Code (the relevant regulatory provisions in 
the field of merger control are codified in Articles R.430-2 to 
R.430-10 of the Code). 

The Competition Authority also issued guidelines on 23 July 
2020 detailing its approach on merger control (the “Guidelines”); 
see https://www.autoritedelaconcurrence.fr/sites/default/files/
Lignes_directrices_concentrations_2020_EN_adlc.pdf.

https://www.autoritedelaconcurrence.fr/sites/default/files/Lignes_directrices_concentrations_2020_EN_adlc.pdf
https://www.autoritedelaconcurrence.fr/sites/default/files/Lignes_directrices_concentrations_2020_EN_adlc.pdf
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It should also be noted that in the case of a Phase II investi-
gation of a merger by the Competition Authority in the banking 
or radio/television sectors, the non-binding opinion of a special-
ised administrative authority is required (the ACPR for banking 
and the CSA for radio/television).  More generally, the Competi-
tion Authority may request of its own initiative the non-binding 
opinion of any specialised administrative authority in charge of 
a specific sector concerning transactions affecting this specific 
sector (such as the Energy Regulatory Commission (Commission 
de Régulation de l’Energie, “CRE”) for energy, the Telecommunica-
tions Regulation Authority for Electronic and Post Communica-
tions (Autorité de régulation des communications électroniques, des postes 
et de la distribution de la presse, “ARCEP”) for electronic commu-
nications and the post, and the Transport Regulatory Authority 
(Autorité de Régulation des Transports, “ART”) for rail, road and air 
transport and infrastructures).

1.5 Is there any other relevant legislation for mergers 
which might not be in the national interest?

There is no specific legislation in addition to the legislation already 
outlined in questions 1.2 and 1.3.

2 Transactions Caught by Merger Control 
Legislation

2.1 Which types of transaction are caught – in 
particular, what constitutes a “merger” and how is the 
concept of “control” defined?

Pursuant to Article L.430-1 of the Code, the French merger 
control regime applies to “concentrations”, which are deemed 
to arise either:
1. when two or more previously independent undertakings 

merge; or
2. when one or more persons or undertakings acquire control 

of all or part of one or more other undertakings, directly or 
indirectly, whether by:
■ the acquisition of securities or assets; or 
■ a contract or any other means.

The creation of a joint venture which performs on a lasting 
basis all the functions of an autonomous economic entity is also 
considered a concentration (please see question 2.3).

As under the EUMR, control is defined as the possibility 
to exercise decisive influence over the conduct of an “under-
taking” (any entity engaged in an economic activity, regard-
less of the legal status of the entity and the way it is financed).  
This control may be held by one (sole control) or several (joint 
control) persons or undertakings. 

In most cases, control is established on the basis of share-
holders’ rights, such as: the holding of a majority of voting 
rights by the majority shareholder; the holding by one or more 
minority shareholder(s) of veto rights over strategic decisions 
(business plan, budget, appointment of top managers, etc.); or a 
joint voting agreement between minority shareholders, enabling 
them to jointly exercise a majority of voting rights or to block 
strategic decisions. 

Control may also result in specific cases from long-term 
agreements conferring control over the contracting party (for 
instance, in agreements for the leased management of a busi-
ness or agreements giving the right to use the assets of the 
contracting party). 

In exceptional cases, a situation of de facto control may be 
characterised.

Moreover, in case of completion of a foreign investment 
without prior authorisation from the Ministry of Economy, 
the latter may, in particular, take necessary interim measures in 
order to protect French national interests, order injunctions to 
the investor concerned and/or impose a fine.  The Ministry of 
Economy published in September 2022 guidelines on foreign 
investments, which contain important clarifications regarding 
the scope and procedure of foreign investment control.

French law also prohibits the direct or indirect acquisition by 
non-EU investors of more than 20% of the share capital or voting 
rights of a terrestrial radio or television broadcasting service or 
newspaper in France (Acts Nr 86-1067 of 30 September 1986 and 
Nr 86-897 of 1 August 1986, as clarified by the case law of the 
French Administrative Supreme Court (“Conseil d’État”). 

In the case of acquisition of control of a French insur-
ance company by a non-EU company, the authorisation that is 
required from the French Prudential Supervision and Resolution 
Authority (Autorité de contrôle prudentiel et de résolution, “ACPR”), 
regardless of the nationality of the acquirer (French or foreign) 
(please see question 1.4), may be suspended at the request of 
the European Commission or of the European Insurance and 
Occupational Pensions Authority if there is no reciprocal possi-
bility for EU companies to make similar investments under non- 
discriminatory conditions in the country of origin of the acquirer 
(Article L.322-4-1 of the French Insurance Code).

1.4 Is there any other relevant legislation for mergers 
in particular sectors?

The following sectors are governed by specific rules, which 
apply to all companies (i.e. French, as well as foreign), in addi-
tion to the French merger control regime:
■ Press: prohibition of any acquisition of control or leased 

management of a printed daily general newspaper if it 
results in the acquirer(s) controlling directly or indirectly 
more than 30% of the circulation of this type of news-
paper in France (Act of 1 August 1986).

■ Television and media: (i) obligation to inform the French 
broadcasting authority (Conseil supérieur de l’audiovisuel, 
“CSA”) within one month of the holding of 10% or more 
of the share capital or voting rights of a company having 
a broadcasting authorisation; and (ii) various limitations 
concerning the level of equity participation held in tele-
vision companies, and the accumulation of broadcasting 
authorisations in one or several media outlets, by a single 
company or person (Act of 30 September 1986).

■ Banking, insurance and investment companies: (i) obli-
gation to inform the ACPR of any modification of the 
share capital of a credit institution, investment company or 
insurance company; (ii) obligation to obtain the authorisa-
tion of the former in case of any direct/indirect acquisition 
or increase of a shareholding in an investment company or 
in an insurance company (in excess of certain thresholds 
in the latter case); and (iii) obligation to obtain the author-
isation of the European Central Bank (based on an initial 
review conducted by the ACPR) in case of any direct/indi-
rect acquisition or increase of a shareholding in a credit 
institution (Articles L.511-12-1 and L.531-6 of the French 
Monetary and Financial Code and L.322-4 of the French 
Insurance Code).

■ Energy: a company created after 3 September 2009 that 
manages a transportation network of electricity or gas in 
France, as well as a company that produces or supplies elec-
tricity or gas, may not acquire direct or indirect control of 
each other (Article L.111-8 et seq. of the French Energy Code).
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■ the turnover achieved in France by each of at least two of 
the undertakings involved exceeds EUR 50 million; and

■ the operation does not fall within the scope of the EUMR 
(e.g. it does not meet the turnover thresholds of the EUMR).

Specific thresholds applying to transactions in the retail 
sector (Article L.430-2 II of the Code)
A concentration involving at least two undertakings operating 
retail stores in France must be notified to the Competition 
Authority if the following cumulative conditions are met:
■ the combined worldwide turnover of all the undertakings 

involved exceeds EUR 75 million; 
■ the turnover achieved in the retail sector in France by 

each of at least two of the undertakings involved exceeds 
EUR 15 million; and

■ the operation does not fall within the scope of the EUMR.

Specific thresholds applying to transactions in French 
overseas territories (Article L.430-2 III of the Code)
A concentration involving at least two undertakings conducting 
all or part of their business in one or several of the French over-
seas territories listed in Article L.430-2 III of the Code must be 
notified to the Competition Authority if the following cumula-
tive conditions are met:
■ the combined worldwide turnover of all the undertakings 

involved exceeds EUR 75 million; 
■ the turnover of each of at least two of the undertakings 

involved in at least one of the French overseas territo-
ries mentioned in Article L.430-2 III of the Code exceeds 
either EUR 15 million, or EUR 5 million in the retail 
sector specifically (the Act of 6 August 2015 has clarified 
that this threshold need not be met by the undertakings 
concerned in the same overseas territory); and

■ the operation does not fall within the scope of the EUMR.
These thresholds apply to the turnover of the undertakings 

involved in the concentration, which are the acquirer(s) and the 
target (but not the seller) in the case of an acquisition, and the 
merging entities in the case of a merger.  

In the case of an acquisition of joint control, the general rule 
is that the turnover of each undertaking having or acquiring a 
controlling interest in the joint venture should be taken into 
consideration, in addition to that of the joint venture itself if it 
is an existing company.  However, if an existing company exclu-
sively controlled by one undertaking becomes a joint venture 
as a result of the acquisition of a controlling interest by one or 
more additional undertaking(s), the turnover of the company 
should be included in that of the initial controlling undertaking 
but should not be taken into consideration individually (to avoid 
double counting).

The rules for the determination of the relevant turnover are 
the same as under EU law (Article 5 of the EUMR).  The rele-
vant turnover is that of the last audited financial year, excluding 
taxes, and should include the turnover of the entire group to 
which each undertaking belongs.  The geographic allocation of 
the turnover is generally based on the location of the undertak-
ing’s customers.

2.5 Does merger control apply in the absence of a 
substantive overlap?

Yes.  If the turnover thresholds are met (please see question 2.4), 
the transaction will have to be notified even if there is no 
overlap.  However, if there is no overlap, the parties are author-
ised to file a simplified notification form to the Competition 
Authority and may benefit from an accelerated review process 
(please see question 3.10).

It should also be noted that the purely temporary acquisition 
of securities by financial institutions with a view of reselling 
them to a third party within a maximum of one year after their 
acquisition does not constitute a concentration (and, hence, does 
not have to be notified) if specific conditions are met (please see 
question 2.8).

2.2 Can the acquisition of a minority shareholding 
amount to a “merger”?

Yes, if it results in a change of control (please see question 2.1).

2.3 Are joint ventures subject to merger control?

The creation of a joint venture will have to be notified to the 
Competition Authority if, in addition to resulting in a situation 
of joint control (please see question 2.1) and meeting the rele-
vant thresholds (please see question 2.4), it qualifies as a “full- 
function” joint venture, e.g. if it performs on a lasting basis all the 
functions of an autonomous economic entity (Article L.430-1 II 
of the Code).

In order to be considered full function, the joint venture must 
have sufficient resources (budget, staff, assets, etc.) to operate 
independently on a market and must be created on a lasting 
basis.  A joint venture that does not qualify as full function will 
be deemed a “cooperative” joint venture and will not fall within 
the scope of French (or EU) merger control.  A cooperative joint 
venture affecting competition will, however, fall within the scope 
of antitrust law and must be examined under Article L.420-1 of 
the Code, which prohibits anticompetitive agreements.

The “creation” of a full-function joint venture, which must be 
notified to the Competition Authority if the conditions set out 
above are met, refers to four main situations:
■ the setting up of a new company jointly controlled by two 

or more parent companies;
■ the change of the control structure of an existing company 

that results in the company becoming a joint venture (for 
instance, in the case of acquisition of a minority interest 
with strategic veto rights in a company that, until then, was 
exclusively controlled by a single parent company); 

■ the change of the control structure of an existing joint 
venture that results in a change of the identity of one or 
more of its controlling entities (for instance, if one of the 
controlling shareholders of a joint venture transfers its 
shares to a third party); and

■ the change of the activities of a joint venture as a result 
of which it becomes full function (for instance, if a joint 
venture that used to perform only “internal” services for its 
parent companies becomes an independent market player). 

2.4 What are the jurisdictional thresholds for 
application of merger control?

In addition to general turnover thresholds applying to all trans-
actions, the French merger control regime provides for lower 
thresholds applying specifically to transactions in the retail 
sector in France and to transactions affecting French overseas 
territories.

General thresholds (Article L.430-2 I of the Code)
A concentration must be notified to the Competition Authority 
if the following cumulative conditions are met: 
■ the combined worldwide turnover of all the undertakings 

involved exceeds EUR 150 million; 
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More generally, transactions qualified as mergers which are 
closely connected (so-called “interdependent transactions”) 
will be treated as one and the same concentration if: (i) they 
are linked by condition (in the sense that one transaction would 
not be concluded without the other(s)); and (ii) if control is ulti-
mately acquired by the same undertaking(s).  The conditionality 
of the transactions will be established if they are linked de jure by 
a mutual conditionality clause, but may also be characterised on 
the basis of economic evidence in the absence of such a legal link 
(the simultaneous conclusion of the agreements being an impor-
tant piece of evidence of a de facto conditionality).

In accordance with Article 3, paragraph 5 (a) of the EUMR 
and with the case law of EU Courts in the Odile Jacob case 
(Cases T-279/04 and C.551/10 P), the last update of the Guide-
lines has confirmed that the acquisition by credit institutions 
or other financial institutions or insurance companies of secu-
rities which are held on a purely temporary basis with a view to 
reselling them to a third party (so-called “holding agreements”) 
does not constitute a concentration, provided that two condi-
tions are met:
■ the voting rights in respect of the securities held are not 

exercised with a view to determining the competitive 
behaviour of the target, or are exercised only with a view 
to preparing the disposal of all or part of the target or of 
its assets or the disposal of those securities; and

■ the disposal takes place within one year of the date of 
acquisition. 

In this case, it is only the transfer of the securities to the final 
acquirer that must be notified.

3 Notification and its Impact on the Trans-
action Timetable

3.1 Where the jurisdictional thresholds are met, is 
notification compulsory and is there a deadline for 
notification?

Yes, notification is compulsory if the thresholds are met (Article 
L.430-3 of the Code). 

There is no specific deadline for the filing, the only require-
ment being that the transaction is notified to, and authorised by, 
the Competition Authority prior to the completion of the trans-
action (please see question 3.8).

3.2 Please describe any exceptions where, even though 
the jurisdictional thresholds are met, clearance is not 
required.

There is no exception to the clearance requirement if the condi-
tions for a notification to the Competition Authority are met.

3.3 Is the merger authority able to investigate 
transactions where the jurisdictional thresholds are not 
met? When is this more likely to occur and what are the 
implications for the transaction? 

No; however, the Competition Authority can refer the case to the 
European Commission if it considers that the proposed concen-
tration affects trade between Member States and threatens to 
significantly affect competition in the Member State and/or in 
other EU Member States (Article 22 of the EUMR) (please see 
question 2.7).

Please note that in decision Nr 20-D-01, the Competition 
Authority considered that a concentration that did not meet the 

2.6 In what circumstances is it likely that transactions 
between parties outside your jurisdiction (“foreign-to-
foreign” transactions) would be caught by your merger 
control legislation?

Provided that it does not fall within the scope of the EUMR, any 
foreign-to-foreign transaction that meets the relevant turnover 
thresholds (please see question 2.4) will be caught by the French 
merger control regime, even if none of the parties to the trans-
action has any “physical” presence in France.

2.7 Please describe any mechanisms whereby the 
operation of the jurisdictional thresholds may be 
overridden by other provisions.

The operation of the jurisdictional thresholds may be overridden 
in the case of referral to and from the European Commission. 

First, if specific conditions are met (relating, inter alia, to the 
effects of the transaction in the French territory), a transaction 
that meets the EUMR thresholds may be referred back to the 
Competition Authority at the request of the French authori-
ties (Article 9 of the EUMR) or at the request of the parties 
(Article 4.4 of the EUMR).

Second, a transaction that does not meet the EUMR thresh-
olds may nevertheless be referred to the European Commission, 
either (i) at the request of the parties prior to the notification if 
the transaction is notifiable in at least three Member States and 
provided that the competent national authorities do not object 
to this referral (Article 4.5 of the EUMR), or (ii) at the initia-
tive of an EU Member State (including France) if it affects trade 
between Member States and threatens to significantly affect 
competition in the Member State and/or in other EU Member 
States (Article 22 of the EUMR).  In that respect, it should 
be noted that the European Commission recently confirmed 
(through the adoption of a Guidance on 26 March 2021 
following an initial announcement made by its Commissioner in 
charge of competition on 11 September 2020) its new approach 
towards the application of Article 22 of the EUMR, whereby 
it agrees to accept referrals from national competition author-
ities based on this provision, notwithstanding the fact that 
the concentration concerned does not meet national merger 
control thresholds (please refer to the European Union chapter 
for further details on EU merger control).  The Competition 
Authority, which was a prominent advocate for this significant 
switch and had expressed its willingness to seize the new oppor-
tunities it presented on several occasions (in particular, see 
decision Nr 20-D-01 of 16 January 2020), asked the European 
Commission to examine a contemplated sub-thresholds transac-
tion on 9 March 2021; the European Commission accepted the 
request on 20 April 2021 (see Case M.10188, Illumina/Grail ).  The 
General Court upheld the decision of the European Commis-
sion on 13 July 2002 (see Case T-227/21, Illumina/Commission). 

In order to detect transactions that could be subject to such 
referral procedure under Article 22 of the EUMR, the Competi-
tion Authority announced that it will monitor the market.

2.8 Where a merger takes place in stages, what 
principles are applied in order to identify whether the 
various stages constitute a single transaction or a series 
of transactions?

In the case of a series of transactions, the general rule is that two 
or more transactions that take place within a two-year period 
between the same parties shall be treated as one and the same 
concentration arising on the date of the last transaction (this rule 
is derived from Article 5.2 of the EUMR).
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which implies that there is an understanding or a commitment 
on the object, modalities and scope of the transaction.  This 
sufficiently advanced project is typically formalised by the 
signing of a letter of intent.

Prior to the formal notification, the parties have the possi-
bility to:
■ Request the appointment of a case handler in charge of 

the examination of the file.  This request is optional.  If 
made, a name will be communicated to the notifying party 
within five working days.

■ Pre-notify either a presentation of the transaction (parties, 
object, market situation) or a draft version of the notifi-
cation.  This pre-notification phase is not mandatory as 
such, but is strongly recommended by the Competition 
Authority.  The name of the case handler in charge of the 
examination of the file will be communicated to the noti-
fying party within five working days, except in the event 
that the latter has already requested the appointment of a 
case handler.

For the parties, the advantage of the pre-notification process 
is that it generally speeds up the formal notification process by 
anticipating the potential competition issues in relation to the 
operation, by making sure all the relevant information has been 
provided, and by consulting the Competition Authority when 
the parties contemplate submitting ad hoc economic studies in 
the case of complex operations.  In addition, the pre-notification 
process may clarify any doubt the parties might have as to their 
obligation to notify the transaction.

3.7 What is the timeframe for scrutiny of the merger by 
the merger authority? What are the main stages in the 
regulatory process? Can the timeframe be suspended by 
the authority?

Phase I (Article L.430-5 of the Code)
Phase I is the first phase of review of the transaction by 
the Competition Authority on the basis of the information 
provided by the parties (which can, at any time during Phase I, 
propose measures to remedy potential competition concerns).  
The Competition Authority has 25 working days to either:
■ issue a decision finding that the transaction does not fall 

within the scope of French merger control;
■ open an in-depth review of the transaction (Phase II) if 

serious doubts remain as to the anticompetitive impact of 
the transaction;

■ issue a formal decision authorising the transaction with or 
without remedies; or

■ refrain from adopting a formal decision (which amounts to 
an implicit authorisation).

In the last two cases (formal or tacit authorisation), the Ministry 
of Economy has five working days following the date of the 
authorisation to request the opening of a Phase II review.  The 
transaction is deemed definitively authorised when this deadline 
has expired without any Phase II request from the Ministry.

It should be noted that the 25-day deadline: 
■ will only start to run if and when the notification applica-

tion is deemed “complete” by the Competition Authority 
(which means that any request for additional information 
from the Competition Authority effectively delays the 
start of the 25-day deadline).  According to the Guide-
lines, a notification file submitted following an “effective” 
pre-notification phase is generally declared complete on 
the day it is submitted.  The Guidelines also indicate that 
the letter declaring the notification file complete or incom-
plete is generally sent within 10 days after its submission;

threshold could not in itself constitute an abuse of a dominant 
position and thus cannot be controlled ex post (please note that 
the Paris Court of Appeal referred the question to the Court of 
Justice (please see question 2.7).

3.4 Where a merger technically requires notification 
and clearance, what are the risks of not filing? Are there 
any formal sanctions?

If a transaction meeting the conditions for a notification to the 
Competition Authority is completed in breach of the prior notifi-
cation requirement, the Competition Authority (Article L.430-8 I 
of the Code) may:
■ order the parties to notify the transaction, coupled with 

a daily penalty payment of a maximum of 5% of their 
average daily turnover, unless they revert to the situation 
that existed prior to the operation; and/or

■ impose on the party (parties) liable for the notification a 
fine of up to 5% of its (their) turnover in France, excluding 
taxes during the latest financial year, increased by the 
turnover achieved by the target during the same period.  
For natural persons, the maximum amount of the fine is 
EUR 1.5 million.

A similar fine (up to 5% of the turnover achieved in France 
during the latest financial year, or up to EUR 1.5 million for 
natural persons) may be imposed in the case of implementation 
of a transaction in breach of a prohibition decision, in which 
case the parties may also be required to revert to the situation 
that existed prior to the transaction, coupled with daily penalty 
payments under the conditions set out above until they do so 
(Article L.430-8 V of the Code).

It should be noted that the enforcement powers of the Compe-
tition Authority under Article L.430-8 of the Code are subject to 
a time limit of five years (please see question 5.11).

There are examples of enforcement of these sanctions 
by the Competition Authority.  In a decision Nr 13-D-22 of 
20 December 2013, the Competition Authority imposed a fine 
of EUR 4 million on the Castel Group for failure to notify a 
transaction.  Three aggravating circumstances were taken into 
consideration: (i) the obligation to notify was obvious; (ii) the 
only reason why the parties did not notify was to accelerate the 
closing; and (iii) the Castel Group is a major corporation which 
was fully aware of merger control obligations.  In a decision 
Nr 13-D-01 of 31 January 2013, the Competition Authority 
also imposed a fine of EUR 400,000 on the Réunica Group for 
failure to notify its merger with the Arpège Group. 

In a decision Nr 22-D-10 of 12 April 2022, the Competition 
Authority fined COFEPP EUR 7 million for both (i) failure to 
notify its merger with Marie Brizard Wine & Spirits, and (ii) 
completion of the merger prior to the Competition Authority’s 
approval. 

The Guidelines stress the fact that the breach of the notifica-
tion requirement is, by nature, a serious infringement.

3.5 Is it possible to carve out local completion of a 
merger to avoid delaying global completion?

This possibility is not provided for by French legislation.

3.6 At what stage in the transaction timetable can the 
notification be filed?

The formal notification may be filed once a “sufficiently 
advanced project” is in place (Article L.430-3 of the Code), 
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transaction before clearance (Article L.430-4 §§2 and 3 of the 
Code).  Such a request shall be made in writing and specify the 
reasons justifying it.  This derogation is, however, granted by 
the Competition Authority only in exceptional circumstances 
(essentially, in cases of insolvency proceedings or financial 
distress).  It may be subject to conditions and will be void if the 
notification file has not been declared completed within three 
months after the completion of the transaction.

The sanctions incurred in case of a breach of the standstill 
obligation can be substantial, as illustrated by the Competi-
tion Authority’s decision Nr 16-D-24 of 8 November 2016 in 
the Altice case.  In this decision, the Altice group was fined 
EUR 80 million for having exercised control over two target 
companies through various ways (collection of sensitive infor-
mation, approval of the participation in tenders, involvement 
in the negotiation of key commercial contracts, coordination 
of promotional offers, etc.) while their acquisition was under 
review by the Competition Authority and prior to their authori-
sation by the latter.  In a decision Nr 22-D-10 of 12 April 2022, 
the Competition Authority fined for the first time both (i) a 
failure to notify, and (ii) completion of the merger prior to the 
Competition Authority’s approval (please see question 3.4). 

The Competition Authority emphasised that breaches of the 
standstill obligation are, by nature, serious violations of the 
economic public order. 

3.9 Is a transaction which is completed before 
clearance deemed to be invalid? If so, what are the 
practical consequences? Can validity be restored by a 
subsequent clearance decision?

A transaction completed before clearance is not considered valid.  
For instance, the parties to the transaction remain, provided the 
transaction has not been cleared, independent undertakings and 
are therefore subject to the prohibition of anticompetitive agree-
ments.  However, validity can be restored by a notification and a 
subsequent clearance decision. 

3.10 Where notification is required, is there a prescribed 
format?

The content of the notification is governed by Article R.430-2 of 
the Code.  A standard notification form is available on the Compe-
tition Authority’s website, available at http://www.autoritedela-
concurrence.fr/doc/formulaire_notification_concentration.pdf.

The notification form includes (i) a presentation of the trans-
action, (ii) information on the parties involved and their busi-
ness (including detailed turnover information), (iii) informa-
tion on the relevant market(s) (in the case of a horizontal or 
vertical overlap), (iv) information on the affected markets (if 
any), and (v) a declaration of the completeness and accuracy of 
the notification.

The market information required (usually the most demanding 
and time-consuming part of the preparation of the notification 
form) includes, in principle, a definition of the relevant markets 
and an assessment of the market shares of the parties and of 
their main competitors.  However:
■ this market information is not required if the transaction 

has no effect on competition (no horizontal or vertical 
overlap) (please see question 3.11); on the other hand,

■ additional market and business information is required 
if there are “affected markets” (i.e. if there is a horizontal 
overlap resulting in a combination of market shares above 
25%, or if the parties together have a market share of 

■ is extended by 15 working days if the parties offer commit-
ments to remedy potential competition concerns; 

■ can be suspended by the Competition Authority if the 
parties either (i) fail to inform it of a new and material 
fact, (ii) fail to provide requested information within the 
prescribed deadline, or (iii) are responsible for a third 
party’s failure to provide information requested by the 
Competition Authority; and

■ may be suspended for a maximum of an additional 15 
working days at the request of the parties if they put 
forward a specific necessity (for instance, the finalisation 
of the commitments).

Phase II (Articles L.430-6 and L.430-7 of the Code)
During Phase II, the Competition Authority carries out an 
in-depth review of the transaction on the basis of the parties’ 
observations on the competition concerns identified during 
Phase I, and of the measures they propose in order to remedy 
these concerns (if any).  The Guidelines state that where 
Phase II is initiated, the Merger department of the Competi-
tion Authority will communicate to the notifying party a provi-
sional indicative timetable setting out the main steps to be antic-
ipated.  The Competition Authority has 65 working days from 
the opening of Phase II to either:
■ authorise the operation, with or without conditions; or
■ prohibit the operation.

This 65-day period:
■ will be extended by 20 working days if the parties offer or 

modify commitments less than 20 working days before the 
expiry of the 65-day period;

■ may be suspended for a maximum of 20 working days at 
the request of the parties if they put forward a specific 
necessity (for instance, the finalisation of the commit-
ments); or

■ may be suspended by the Competition Authority if the 
parties have failed to inform it of a new fact or to provide 
it with requested information within the prescribed dead-
line (the 65-day deadline being suspended until the situa-
tion is regularised).

Within 25 working days after the Competition Authority has 
issued its authorisation or prohibition decision, the Ministry of 
Economy may veto this decision and adopt a different one for 
reasons of public interest (please see question 1.1).  The decision 
of the Competition Authority is deemed final when this 25-day 
deadline has expired without any intervention of the Ministry.

3.8 Is there any prohibition on completing the 
transaction before clearance is received or any 
compulsory waiting period has ended? What are the 
risks of completing before clearance is received? Have 
penalties been imposed in practice?

Yes, the transaction may not be completed before clearance is 
received from the Competition Authority (or from the Ministry 
of Economy in specific cases, as explained in question 1.1). 

In case of a breach of this standstill obligation, each noti-
fying party incurs a fine identical to that incurred in cases of 
failure to notify (please see question 3.4).  If the Competition 
Authority eventually decides to prohibit the merger, it may order 
the parties to revert to the situation that existed prior to the 
transaction and impose daily penalty payments under the condi-
tions set out above until they do so (please see question 3.4).

The notifying party has the possibility to request (either 
before or after the submission of the notification file) a dero-
gation from the standstill obligation in order to complete the 

https://www.autoritedelaconcurrence.fr/sites/default/files/2019-08/formulaire_notification_concentration_mai2019.pdf
https://www.autoritedelaconcurrence.fr/sites/default/files/2019-08/formulaire_notification_concentration_mai2019.pdf
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procedure, via the website (https://www.demarches-simplifiees.fr) 
dedicated to the dematerialisation of administrative procedures:
■ transactions that have no effect on competition (e.g. if the 

parties’ activities do not overlap either horizontally, verti-
cally or on related markets); and

■ transactions in the retail or car dealership sectors that meet 
two conditions: (i) they meet only the specific turnover 
thresholds applicable in the retail sector (Article L.430-2 II 
of the Code) but fall below the general turnover thresholds 
(Article L.430-2 I of the Code); and (ii) they do not imply a 
change of the brand name of the outlet(s) concerned.

Hyperlinks to the relevant notification forms are available in 
the Guidelines.

3.12 Who is responsible for making the notification? 

The party (parties) acquiring or retaining control is (are) respon-
sible for making the notification. 

3.13 Are there any fees in relation to merger control?

There are no filing fees.

3.14 What impact, if any, do rules governing a public 
offer for a listed business have on the merger control 
clearance process in such cases?

It should first be noted that, although there is no fast-track 
procedure in the case of public bids, the French merger control 
regime takes into consideration the specificity of takeover bids 
for listed companies in two ways.

First, a notification may be filed upon the public announce-
ment of the bid (Article L.430-3 of the Code) (pre-notification 
at an earlier stage and under strict confidentiality is also possible 
and recommended in order to accelerate the review process).

Second, by way of derogation from the prohibition to 
complete the transaction before clearance, the initiator of the 
bid may proceed with the acquisition of the shares on the listed 
market before clearance, provided that the voting rights attached 
to these shares are not exercised unless and until the operation 
is authorised by the Competition Authority (Article R.430-5 of 
the Code).

This automatic derogation from the standstill obligation 
also applies in the case of an acquisition of control (i) by way 
of a simple purchase of shares on a listed market without the 
launching of a public takeover bid (or without the latter being 
necessary to acquire the control), and (ii) by way of a purchase of 
shares through an over-the-counter (“OTC”) agreement confer-
ring a “controlling interest” over the target and triggering an 
obligation to launch a public takeover bid for the remainder of its 
share capital (in which case, the prohibition to exercise the voting 
rights until clearance applies equally to the shares acquired on 
the listed market and pursuant to the OTC agreement).

Two rules governing public bids for listed companies in 
France should be mentioned: 
■ the initiator of the bid should, in principle, make a firm and 

irrevocable offer for the shares (Article 231-13-I of the stat-
utes of the French Financial Markets Authority (Autorité des 
marchés financiers, “AMF”).  By way of exception, the initiator 
has the possibility under specific conditions to subject its 
offer to the condition precedent that the merger is cleared 
by the French, EU or US competition authorities (Article 

above 30% on a downstream, upstream or related market, 
or if the transaction results in the elimination of a poten-
tial competitor from the market).

Following a decree regarding the simplification of the merger 
control procedure dated April 2019, the financial information 
required is limited to the French, European and worldwide turn-
overs, as well as net income, for the last three financial years.

The filing of a notification could be made either by the 
submission of one copy of the notification file (instead of four 
copies previously) in paper form to the Competition Authority 
(accompanied by a digital version in PDF format), or through 
a secure electronic document exchange platform launched by 
the Competition Authority on 8 June 2021 and entitled Hermès.  
Furthermore, some transactions eligible to the dematerialised 
notification procedure may be directly filed online through 
the following website: https://www.demarches-simplifiees.fr 
(please see question 3.11).

3.11 Is there a short form or accelerated procedure for 
any types of mergers? Are there any informal ways in 
which the clearance timetable can be speeded up?

Although the French legislation does not provide for any specific 
“fast-track” procedure, the Competition Authority has set up 
a “simplified” procedure, which is available for the following 
types of transactions:
■ when the combined market share of the parties is less than 

25%;
■ when the combined market share of the parties is less than 

50% and the increase of market shares is below two points;
■ when the combined market share of the parties is below 

30% on vertical or related markets;
■ transactions resulting in a change from joint to sole control;
■ the creation of a full-function joint venture exclusively 

active outside the national territory; and
■ the acquisition of joint control of a real estate asset for sale 

before completion.
For such transactions, the procedure may be simplified in two 

ways:
■ the parties may file a short-form (“simplified”) notifi-

cation.  This limits the scope of the information to be 
provided, its main interest being that there is no require-
ment to analyse the relevant markets and the market shares 
of the main players (a description of the parties’ activities is 
sufficient); and

■ the Competition Authority may issue a simplified decision 
within 15 working days after the filing (this simplified deci-
sion effectively consists of a short paragraph mentioning 
the object of the transaction and acknowledging that it 
has no adverse effect on competition).  It should be noted 
that the Competition Authority is not bound to follow the 
simplified procedure for transactions that fall within its 
scope and may still decide at its sole discretion to adopt 
a full decision within the standard 25-day deadline if it 
deems it necessary. 

The parties may also informally advise the Competition 
Authority of any specific urgency justifying an accelerated 
review process, which it may take into consideration at its sole 
discretion, although there is no formal procedure or binding 
provision in this respect.  

In the Guidelines, the Competition Authority specified that 
the eligibility of the concentration for the simplified procedure 
will generally be confirmed to the notifying party within 10 
working days following the submission of the notification file.

Moreover, for the following two types of transactions, a short-
form notification may be filed online through a dematerialised 

https://www.demarches-simplifiees.fr/
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1. Non-coordinated or unilateral effects
In the case of a horizontal concentration, the Competition 
Authority will examine whether the operation will confer 
market power on or strengthen the market power of the new 
entity, enabling it to increase prices, reduce output, limit the 
choice or quality of goods and services, etc., to the detriment 
of consumers. 

In the case of a vertical or conglomerate concentration, the 
Competition Authority will examine whether the operation may 
foreclose market access to the detriment of competitors (for 
instance, by restricting their access to a vital input or in cases 
where the new entity will benefit from a wide range or portfolio 
of brands/products).

2. Coordinated effects
The Competition Authority will assess whether and to what 
extent the new market situation resulting from the transaction 
will enable the (remaining) market players to effectively coor-
dinate their behaviour.  This risk will materialise if the transac-
tion creates or reinforces a situation of collective dominance or 
“collusive oligopoly” (e.g. a limited number of players in a trans-
parent market that are able to coordinate their conduct on the 
market without explicit collusion).

In the case of a joint venture, the Competition Authority will 
examine the risk of coordination of the market conduct of its 
parent entities.

The non-coordinated and coordinated effects set out above 
will be assessed on the basis of various factors, the most impor-
tant being the market share of the new entity, the strength of 
actual and potential competitors, the level of differentiation of 
the products and the barriers to entry.

It should be mentioned that the Competition Authority may 
also authorise a merger that is restrictive of competition, if this 
transaction is necessary in order to rescue a company in a situation 
of financial distress.  This “failing firm defence” must meet strict 
conditions in order to be admissible.  In a decision Nr 22-DCC-78 
of 28 April 2022, the Competition Authority applied the failing 
firm exception for the first time and cleared the acquisition of 
Conforama by Mobilux (BUT) without commitment.  The 
Competition Authority considered that three cumulative criteria 
were met: (i) the difficulties of Conforama would lead to its rapid 
disappearance; (ii) there was no other operator willing to make 
a competing offer; and (iii) the effects of this disappearance 
would not be less harmful than the takeover by Mobilux, as this 
acquisition would ensure that the diversity of the offer would be 
maintained.

In the case of veto of the Competition Authority’s deci-
sion by the Ministry of Economy at the end of Phase II, the 
Ministry will adopt its own decision on the basis, inter alia, of 
non-competition-related factors (please see question 1.1).

4.2 To what extent are efficiency considerations taken 
into account?

The Competition Authority examines the efficiency gains (“contri-
bution to economic progress”) generated by the transaction to deter-
mine whether they are sufficient to compensate its restrictive 
effects (Article L.430-6 of the Code). 

It is up to the parties to put forward and substantiate these 
efficiency gains.  They will be taken into consideration by the 
Competition Authority if three cumulative conditions are met:
■ they are quantifiable and verifiable; 
■ they are specific to the transaction; and
■ (at least) a part of these gains is passed on to consumers.

Provided that these conditions are met, several types of effi-
ciencies may be taken into consideration to authorise a merger 

231-11 of the statutes of the AMF).  In this case, the offer 
will be automatically void in the case of an opening of a 
Phase II review by one of these authorities; and

■ depending on the nature of the public bid, its validity will 
be subject to specific mandatory deadlines, which may 
differ from those that apply to the review of the merger by 
the Competition Authority.

As a result of the combination of these rules, the bidder might 
be required to acquire the property of the majority or the whole 
of the shares of the target before the Competition Authority 
has delivered its decision, in particular in the case of a Phase II 
investigation (this being less likely in the case of a Phase I deci-
sion).  This does not affect compliance with the standstill obliga-
tion due to the derogation authorising the purchase of the shares 
before clearance.  However, if the Competition Authority even-
tually prohibits the merger, the bidder may be required to sell 
the shares acquired.  A prohibition decision by the Competition 
Authority is generally rare and has never occurred with regard 
to a public bid.  There is, however, one precedent at the EU 
level with the Schneider/Legrand case of 2002 (COMP/M.2283), 
in which Schneider was compelled to sell its shares in Legrand 
following a prohibition decision of the European Commission 
(which was eventually annulled by the General Court several 
years later).

3.15 Will the notification be published?

The notification file as such is strictly confidential and is not 
published by the Competition Authority.  In addition, the parties 
may (and usually do) request confidential treatment of the confi-
dential information included in the notification file (please see 
question 4.6). 

However, within five working days of receiving a notifica-
tion, the Competition Authority is required to publish summary 
information on the notification received (Articles L.430-3 and 
R.430-4 of the Code).  The same requirement applies in the case 
of a referral from the European Commission. 

The information published includes (i) the identity of the 
parties, (ii) the nature of the operation, (iii) the economic 
sector concerned, (iv) the deadline within which third parties 
are invited to submit observations, and (v) a non-confidential 
summary of the transaction provided by the parties (it is usually 
limited to a sentence mentioning the parties to, and object of, 
the transaction). 

This information is published on the website of the Compe-
tition Authority: https://www.autoritedelaconcurrence.fr/fr/con- 
trole-des-concentrations-en-cours-d-examen.

4 Substantive Assessment of the Merger 
and Outcome of the Process

4.1 What is the substantive test against which a 
merger will be assessed?

The Competition Authority will examine whether the transac-
tion will substantially lessen competition (Article L.430-6 of the 
Code).  This will be the case, inter alia:
■ if the transaction creates or reinforces a dominant posi-

tion; or
■ if it creates or reinforces a situation of buying power which 

places suppliers in a situation of economic dependency. 
The Competition Authority will determine the relevant 

market(s) concerned by the operation and assess the following 
two types of anticompetitive effects, before examining whether 
these effects are counterbalanced by efficiency gains (please see 
question 4.2).

https://www.autoritedelaconcurrence.fr/fr/controle-des-concentrations-en-cours-d-examen
https://www.autoritedelaconcurrence.fr/fr/controle-des-concentrations-en-cours-d-examen
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withdraw the authorisation decision and order the re-notification 
of the operation by the parties, unless they revert to the situa-
tion that existed prior to the operation (Article L.430-8 III of 
the Code).

In addition to these specific sanctions, the Competition 
Authority has general enforcement powers which permit it 
(Article L.464-2 V of the Code) to:
■ order any company that has failed to do so (i) to reply 

on time to an information request, or (ii) to appear at a 
hearing, coupled in both cases with a daily penalty of up 
to 5% of its average daily turnover during the last financial 
year; or

■ impose a fine of up to 1% of its highest worldwide turn-
over during the latest financial years on any company that 
has obstructed the review process by providing incomplete 
or incorrect information or documents.

The Competition Authority has the right to search the premises 
of the companies.  It exercised these search powers for the first 
time in a merger control case in the Altice case (decision Nr 16-D-24 
of 8 November 2016 (please see question 3.8 above)). 

4.6 During the regulatory process, what provision 
is there for the protection of commercially sensitive 
information?

During the review process, the parties cannot limit the access 
of the Competition Authority to any information or document 
on the grounds of confidentiality.  They can, however, request 
the confidential treatment of the information provided to the 
Competition Authority, and, in particular, of the information 
included in the notification form, to prevent any disclosure to 
third parties (the latter will only have access to the summary 
information published on the Competition Authority’s website 
(please see question 3.15)).

Once the final decision is notified to the parties and before 
its publication, the parties have 15 calendar days to request the 
redaction of business secrets in the public version of the deci-
sion.  This request must be substantiated and may be rejected by 
the Competition Authority if: there is no valid ground for the 
secrecy requested (for instance, if the disclosure of the informa-
tion is required by law or if it is already public); or if its redac-
tion would prevent third parties from understanding essential 
elements of the decision or commitments.

5 The End of the Process: Remedies, 
Appeals and Enforcement

5.1 How does the regulatory process end?

The regulatory process ends with the explicit or tacit decision of 
the Competition Authority, or with the decision of the Ministry 
of Economy (in the specific circumstances discussed in ques-
tion 1.1).

5.2 Where competition problems are identified, is it 
possible to negotiate “remedies” which are acceptable to 
the parties?

Yes, the parties have the possibility to offer two types of commit-
ments, at their sole initiative or following an “invitation” from 
the Competition Authority:
■ Structural commitments, which include the divesture of 

assets or business activities, the transfer of equity hold-
ings, the transfer of contracts, etc.

(cost efficiencies, increase of product diversity or quality, devel-
opment of innovation and research and development, interna-
tional competitiveness, etc.).

4.3 Are non-competition issues taken into account in 
assessing the merger?

The Competition Authority will only take into consideration 
the effects of the transaction on the relevant market(s) and the 
efficiency gains it generates (if any).  Non-competition-related 
considerations (such as the protection of employment or the 
creation of “national champions”) are, in principle, not included 
in this assessment.

However, the Ministry of Economy may rely on various 
reasons of public interest other than the protection of compe-
tition to veto the decision of the Competition Authority after 
Phase II and substitute its own reasoned decision on the concen-
tration (please see question 1.1).  This veto right of the Ministry 
of Economy is particularly exceptional and has only been used 
once.  In a decision of 19 July 2018, the Ministry of Economy 
authorised the acquisition of the prepared meals division of 
Agripole by Cofigeo on the basis of considerations related to the 
protection of employment without any commitment to divest, 
whereas the Competition Authority had previously conditioned 
the operation on the divesture of assets. 

4.4 What is the scope for the involvement of third 
parties (or complainants) in the regulatory scrutiny 
process?

In terms of information during the review process, third parties 
will only have access to the following public information avail-
able on the Competition Authority’s website: 
■ summary information on the notification (object and parties 

(please see question 3.15));
■ the commitments proposed by the parties (if any) in cases 

where the Competition Authority launches a public market 
study (which is rare in the field of merger control); and

■ the non-confidential version of the final decision.
However, third parties have neither a general right of infor-

mation nor any right of access to the notification file.
In terms of actual involvement in the review process, third 

parties may intervene in four ways:
■ they may be consulted by the Competition Authority by way 

of questionnaires (to suppliers, competitors, clients, etc.) or 
hearings; 

■ they may, of their own initiative, submit comments or 
documents or ask to be heard concerning the transaction;

■ they may submit comments concerning the commitments 
proposed by the parties (if any); or

■ they may lodge an appeal against the final decision before 
the Conseil d’État. 

4.5 What information gathering powers (and sanctions) 
does the merger authority enjoy in relation to the 
scrutiny of a merger?

The Competition Authority may request the parties and third 
parties to submit all information relevant for the assessment of 
the concentration.

In cases of omission of information or provision of incorrect 
information in the notification, the notifying party (parties) may 
incur a fine similar to that incurred in cases of failure to notify 
(please see question 3.4).  The Competition Authority may also 
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5.6 Can the parties complete the merger before the 
remedies have been complied with?

In most cases, the implementation of the structural or behav-
ioural remedies undertaken is not a prerequisite for the comple-
tion of the transaction.

To date, it is only in specific circumstances that the Competi-
tion Authority may require the parties to comply with a remedy 
(for instance, to find an acquirer) before implementation. 

5.7 How are any negotiated remedies enforced?

The Merger department of the Competition Authority will 
supervise the implementation of the remedies (which are usually 
subject to specific deadlines and reporting obligations).  An 
independent trustee is generally appointed for the day-to-day 
monitoring of the implementation of the remedies. 

In cases of non-compliance with a remedy included in a clear-
ance decision, the Competition Authority may (Article L.430-8 
of the Code):
■ impose a fine of up to 5% of the turnover achieved in 

France during the latest financial year; 
■ order the parties to enforce either the injunction(s), obliga-

tion(s) or commitment(s) breached, or new injunction(s) or 
obligation(s) in substitution to the injunction(s) or obliga-
tion(s) breached, coupled with daily penalty payments until 
they do so; and/or

■ withdraw the authorisation decision and order the re-noti-
fication of the operation by the parties, except if they revert 
to the situation that existed prior to the operation. 

The Ministry of Economy has identical enforcement powers 
with respect to commitments undertaken in the specific case 
where the Ministry substitutes its own decision at the end of 
Phase II proceedings.

In September 2011 (decision Nr 11-D-12), the Competition 
Authority sanctioned the Canal Plus Group for breach of the 
commitments conditioning the authorisation of its acquisition 
of TPS in 2006 by withdrawing the authorisation decision and 
fining Canal Plus EUR 30 million.  The operation has since 
been re-notified to the Competition Authority and re-authorised 
subject to conditions and injunctions (this decision has been 
confirmed by the Conseil d’État).

Furthermore, on 7 November 2019 (decision Nr 424702), 
the Conseil d’État confirmed a decision dated 27 July 2016 
(decision Nr 16-DCC-111), by which the Competition Authority 
imposed on Fnac-Darty a EUR 20 million fine for failure to 
comply with its commitments to divest several stores (since 
no buyer presented for the acquisition of such stores met the 
requisite characteristics to be approved by the Competition 
Authority) and an injunction to divest other stores in lieu of 
those targeted by initial commitments that were not carried out.  
This decision is the first by which the Competition Authority 
fined a company for non-compliance with structural commit-
ments conditioning a clearance decision. 

5.8 Will a clearance decision cover ancillary 
restrictions?

Yes, the clearance decision will cover ancillary restrictions, 
provided they are “directly related and necessary to the imple-
mentation of the transaction”.  This will be assessed by the 
Competition Authority by reference to the European Commis-
sion’s notice on ancillary restraints (OJ 2005 C56/24).

Non-compete obligations may be considered ancillary rest-
raints, provided they meet specific conditions relating to their 
scope and duration.

■ Behavioural commitments, such as transparent and non- 
discriminatory access to infrastructures, the termination 
or amendment of an exclusivity agreement, the modi-
fication of the conditions of supply or distribution of a 
product, etc.

A combination of the two types of commitments may be 
offered where necessary.

The Competition Authority examines whether the commit-
ments offered are sufficient to remedy the competition concern(s) 
identified by inviting third parties to submit comments if neces-
sary.  It may accept or reject the commitments.

As an alternative to negotiated commitments, the Compe-
tition Authority may impose in its clearance decision injunc-
tions requiring the parties to take all appropriate measures in 
order to preserve competition or guarantee adequate efficiencies 
(Article L.430-7 III of the Code).

5.3 To what extent have remedies been imposed in 
foreign-to-foreign mergers?

There is no decision by the Competition Authority in which 
remedies have been adopted concerning a foreign-to-foreign 
merger (e.g. where none of the entities involved had any physical 
presence in France).

5.4 At what stage in the process can the negotiation of 
remedies be commenced? Please describe any relevant 
procedural steps and deadlines.

Commitments may be offered at any time before the end of 
Phase I or Phase II.

5.5 If a divestment remedy is required, does the merger 
authority have a standard approach to the terms and 
conditions to be applied to the divestment?

The parties are required to maintain the economic, commercial 
and competitive viability of the business divested.  The staff and 
assets required to operate the business must be included in the 
divestment, and the parties are usually bound by a non-solicit 
clause of two years with respect to the employees of the busi-
ness divested. 

The acquirer must be independent from the parties and have 
the adequate skills and resources to develop the business and to 
compete efficiently with the parties.  

The acquirer is identified either: (i) within a prescribed dead-
line after the issuance of the clearance decision and the comple-
tion of the transaction (this deadline usually does not exceed one 
year); (ii) after the issuing of the clearance decision but before 
the completion of the transaction (“up-front buyer”); or (iii) 
before the issuance of the clearance decision (“fix-it-first”).

The first option has, until now, been the standard approach for 
divestments; however, the Guidelines indicate that, compared 
to the two other options (“up-front buyer” and “fix-it-first”), 
this option may be difficult to implement, since the incentives 
for the notifying party to offer to divest sufficiently viable and 
competitive assets are subsequently weaker.

A trustee must be appointed to monitor the implementation 
of the commitments (including the obligation to preserve the 
viability of the business divested and the research of an acquirer) 
and may be directly entrusted with the research of an acquirer 
and the completion of the divestment.

A standard commitment letter for divestment remedies, as 
well as a standard trustee agreement, are provided in Annexes F 
and G of the Guidelines.
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represented) has adopted two “best practices” guidelines which 
aim to reinforce cooperation and coordination (i) between the 
competition authorities of EU Member States (best practices 
of 8 November 2011), and (ii) between EU and US competi-
tion authorities (best practices of 14 October 2011), to deal with 
multijurisdictional mergers.

6.2 What is the recent enforcement record of the 
merger control regime in your jurisdiction?

In 2021, the Competition Authority issued 272 merger deci-
sions, the highest number since 2009.  The number of mergers 
submitted to the prior approval of the Competition Authority 
in 2021 increased compared with 2020.  As such, 268 mergers 
were submitted to the Competition Authority in 2021 (including 
three referred by the European Commission), whereas 209 oper-
ations had been submitted in 2020. 

Among the 268 notifications filed with the Competition 
Authority in 2021, nine were withdrawn before 31 December 2021.

In 2021, out of the 272 merger decisions adopted, the Compe-
tition Authority authorised 261 operations in Phase I, including 
only 10 with commitments.  Furthermore, for the second time 
ever since its creation, the Competition Authority issued a prohi-
bition decision (see decision Nr 21-DCC-79 of 12 May 2021 – the 
Competition Authority opposed the acquisition of sole control 
by a private investment company of a company that owns and 
operates a pipeline supplying refined products to depots in 
south-eastern France (the infrastructure being controlled by 
several operators), considering that this pipeline is an essen-
tial infrastructure and the proposed operation would allow the 
acquirer to decide on its own the commercial and pricing policy 
for its use, while the commitments offered by the acquirer were 
not capable of addressing the competitive risks identified and 
the issuance of injunctions is impossible in practice). 

As of 30 July 2022, the Competition Authority had already 
authorised 131 operations, including only one Phase II review 
(see decision Nr 22-DCC-78 of 28 April 2022). 

In its activity report for the year 2021, the Competition 
Authority noted that it has issued 2,706 merger decisions since 
2009.  More than 96% of these decisions were approval deci-
sions without any conditions (2,605 decisions), less than 4% 
were submitted to conditions (99 decisions) and two decisions 
were a prohibition (see decision Nr 20-DCC-116 of 28 August 
2020 and decision Nr 21-DCC-79 of 12 May 2021).

The number of merger decisions issued by the Competition 
Authority each year is easy to follow because all decisions are 
published on its website under the merger control tab and are 
identified with a number beginning with the year.

Finally, the Competition Authority publishes on a yearly 
basis an activity report on its website which includes a chapter 
dedicated to its merger control activity.  This activity report is 
usually available between May and July and entails an analysis of 
trends in merger control.

6.3 Are there any proposals for reform of the merger 
control regime in your jurisdiction?

In 2017 and 2018, the Competition Authority drove public 
consultations related to (i) the introduction of an ex post merger 
control regime, (ii) the modernisation and simplification of 
the merger control regime, and (iii) the review of the Guide-
lines.  While some simplification measures of the merger control 
procedure were adopted in 2019 and 2020, notably with the 
publication of a new version of the Guidelines on 23 July 2020, 

5.9 Can a decision on merger clearance be appealed?

Yes, a decision on merger clearance may be appealed by the parties 
or by third parties before the Conseil d’État (Article R.311-1 of the 
Code of administrative litigation).

The appeal does not suspend the execution of the decision; 
however, the appellant may lodge a specific interim application 
to request this suspension until the Conseil d’État has ruled on 
the merits of the case.

In the case of the annulment of a decision of the Competi-
tion Authority by the Conseil d’État, the parties must re-notify 
an updated version of the notification to the Competition 
Authority.  The decisions of the Conseil d’État are final and may 
not be appealed.

5.10 What is the time limit for any appeal?

For the notifying parties, the time limit for the appeal is two 
months from the date of notification of the decision.  For third 
parties, the time limit is two months from the date of publica-
tion of the decision.

5.11 Is there a time limit for enforcement of merger 
control legislation?

There is no specific provision dealing with the time limit for 
enforcement of merger control legislation.  However, the 
Competition Authority has clarified (in a decision of July 2012 
and in the latest update of the Guidelines) that its enforcement 
powers in the field of concentrations are subject to the general 
time limit of five years, set out in Article L.462-7 of the Code 
(which governs its enforcement powers with respect to anticom-
petitive practices).  This means that the Competition Authority 
may not sanction facts (for instance, a breach of the notification 
requirement) of more than five years that have not been investi-
gated in any way during this five-year period.

However, if a concentration (even if it has been notified and 
authorised) results in an abuse of a dominant position or of a 
state of economic dependency, the Competition Authority has 
the possibility to take a reasoned decision ordering the parties 
to the concentration to amend, complete or terminate the agree-
ments or “facts” that enabled this concentration of market 
power (Article L.430-9 of the Code).  This provision has been 
invoked by the Competition Authority only twice (decisions 
Nr 02-D-44 and Nr 20-D-01); however, it was never actually 
implemented in these cases.  In the more recent decision, the 
Competition Authority recalled that the application of Article 
L.430-9 of the Code is subject to the existence of an abusive 
conduct separate from the concentration itself, since a concen-
tration – even non-notifiable – cannot, in itself, constitute an 
abuse of a dominant position.

6 Miscellaneous

6.1 To what extent does the merger authority in your 
jurisdiction liaise with those in other jurisdictions?

The Competition Authority is a member of the International 
Competition Network, the European Competition Network 
and the European Competition Authorities Association.  In 
this framework, there is a regular flow of information between 
competition authorities concerning competition matters.

It should be noted that in the field of merger control specif-
ically, the EU merger working group (in which France is 
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7.2 Have there been any changes to law, process or 
guidance in relation to digital mergers (or are any such 
changes being proposed or considered)?

As the Competition Authority warmly welcomed the European 
Commission’s change of doctrine regarding the implementa-
tion of Article 22 of the EUMR, it is expected that it will not 
miss any opportunity opened up by this new approach to request 
the referral of digital mergers to the European Commission, 
even when they do not exceed the French notification thresh-
olds.  In that respect, it should be noted that the Competition 
Authority announced that it will use the information collected in 
the context of the Digital Market Act to monitor the market for 
merger operations that may be subject to a referral request under 
Article 22 of the EUMR. 

7.3 Have there been any cases that have highlighted 
the difficulties of dealing with digital mergers, and how 
have these been handled?

In 2018, the Competition Authority cleared the first merger 
involving two online platforms, both of which were active in the 
online real estate advertising market (see decision Nr 18-DCC-18 
of 1 February 2018 relating to the acquisition of sole control of 
the company Concept Multimedia by the Axel Springer Group).  
The Competition Authority conducted a deep competitive 
analysis, notably on the basis of the results of an online ques-
tionnaire sent to all the parties’ customers (more than 30,000 
professionals), and took into account the potential competi-
tion of Apple, Amazon, Facebook and Google, as well as the 
risks linked to data acquisition.  After an in-depth investigation 
(Phase II review), the Competition Authority unconditionally 
authorised the operation.

It should also be noted that since the decision authorising 
the acquisition of Darty by Fnac issued in 2016 (see decision 
Nr 16-DCC-111 of 16 July 2016 relating to the acquisition of sole 
control of Darty by Fnac), the Competition Authority has on 
several occasions considered that online and retail sales belong 
to one and the same relevant market, due to the competitive 
pressure exerted by online players (either pure players or not) on 
physical retail stores. 

In the latest version of the Guidelines, published on 23 July 
2020, the Competition Authority has added a new Annex enti-
tled “Taking into account online sales” (Annex D), setting out 
a list of criteria that it may take into account when assessing the 
substitutability between online and retail sales (e.g. the penetra-
tion rate of online sales, the internal organisation of the oper-
ators active in the sector concerned, the integration of online 
operators’ behaviour in the determination of the traditional 
operators’ commercial and pricing strategy, the standardisation 
of prices between the different channels, the development of an 
“omnichannel” distribution model, etc.).

the reform regarding the new ex post merger control has not been 
achieved to date.  With the evolution of the European Commis-
sion’s doctrine towards Article 22 of the EUMR, it would appear 
that such amendment to the French merger control regime has 
become superfluous, as the possibility of requesting a referral 
for a transaction below the thresholds now enables the Compe-
tition Authority to tackle so-called “killer acquisitions”, in 
particular those by which large digital platforms acquire innova-
tive and competitive start-ups.  

6.4 Please identify the date as at which your answers 
are up to date.

These answers are up to date as at 31 July 2022.

7 Is Merger Control Fit for Digital Services 
and Products?

7.1 Is there or has there been debate in your 
jurisdiction on the suitability of current merger control 
tools to address digital mergers?

In 2017, the Competition Authority launched a reflective 
process aimed at modernising and simplifying merger control.  
Two measures intended to remedy merger control deficien-
cies, particularly by addressing challenges raised by the digital 
economy, were considered: the establishment of a new threshold 
based on the transaction value; and the introduction of an ex 
post merger control.  As a result of a public consultation, the 
Competition Authority announced that introducing a new 
threshold is not justified for the French economy (specifying, 
however, that it will closely monitor the implementation of new 
thresholds introduced in Germany and Austria) and launched 
another consultation on the potential adoption of an ex post 
merger control regime, which would target mergers that do not 
fall within the jurisdiction of the European Commission and 
would lead to “substantial competition concerns” in France.  
Following the European Commission’s confirmation of its new 
approach on the implementation of Article 22 of the EUMR 
regarding transactions that do not meet merger control thresh-
olds and the adoption of a Guidance on its application, the 
Competition Authority stopped its work on the introduction of 
an ex post merger control regime. 
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