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An OvErvIEW OF ThIS ISSuE:

We are delighted to introduce the second issue of EnergySource for 2013, our biannual publication in 
which we cover a range of legal and transactional issues relevant to the energy sector from our offices 
across the globe. In this issue, we will be looking at:

 ShALE GAS  Amid ever more high-profile opposition, the UK Government is doing much to foster the 
nascent onshore shale gas industry. Anthony Curnow and Charlie Reid explain the planning regime 
for onshore shale gas projects in England and Wales and flag key issues that are likely to arise in this 
fast-evolving sector.

 LOndOn MArkET LISTInGS  Nick Williamson, Nicolas Bonnefoy and Dominic Ross give a brief 
overview of what is involved in these listings, and provide an in-depth look at the specific rules 
relevant to oil and gas companies and some of the key challenges of bringing African oil and gas 
assets to the public markets.

 PrOjEcT FInAncE  All resource projects and investments have a human face – a social and 
cultural impact on individuals and communities. Gavin Scott explores the operational, financial 
and reputational risk mitigation measures needed when developing resource projects in remote, 
developing or fragile communities.

 EquATOr PrIncIPLES  The standards for assessing and managing social and environmental risks in 
projects have become more onerous and detailed since the latest revision of the Equator Principles. 
Gavin Scott, Cameron Smith and Robin Watson explain the expanded scope of the requirements for 
both project developers and financiers and what role the Equator Principles may play in the future.

 MyAnMAr nATurAL GAS  The recent easing of international trade sanctions against Myanmar have 
encouraged foreign investors to come to the country in search of opportunities. Philip Thomson and 
Samuel Tan examine the changing landscape in the natural gas sector following recent petroleum 
licensing rounds by the Myanmar Government.

 FrEnch TIdAL GEnErATIOn  The rapid development of electricity from waves and tidal generation 
projects off the French shores is contributing significantly to the Government’s national plan for the 
development of renewable energy. Michel Lequien and Olivia Le Baube discuss the key aspects of the 
plans and various projects in the region. 

 OFFShOrE ELEcTrIcITy TrAnSMISSIOn  The shift from conventional power generation to renewables 
is a major political issue in Germany, resulting in the implementation of a whole new regulatory 
regime for offshore transmission. Maximilian Boemke looks at the issues associated with Germany’s 
new regime. 

We hope that you find EnergySource useful and you enjoy reading this issue. Please let us know if you 
have any feedback on this issue or if there are any topics that you would like us to cover in future editions.
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ShALE GAS:

The planning regime  
in England and Wales
by Anthony curnow and charlie reid

The UK Government is 
doing much to foster 
the nascent onshore 
shale gas industry in 
the UK. The moratorium 
on exploratory drilling 
has been lifted and, off 
the back of significant 
resource estimations, 
high-profile tax 
incentives for shale gas 
operations have been 
announced. 
Much exploratory work remains to be 
carried out before the UK can accurately 
estimate how much of its potential 
resource is capable of being converted into 

commercially viable reserves. However, with 
the green light having been given to further 
exploratory drilling, operators will now be 
wanting to make progress and explore for 
further shale gas in their licensed areas. 

At the same time, opponents to shale 
gas development are mounting ever more 
high-profile campaigns to prevent drilling 
from taking place, with recent anti-shale 
gas protests at Balcombe in West Sussex 
making national headlines.

Planning permission is a key regulatory 
requirement for any shale gas development, 
which sits on the fault line running 
between public and private interests. This 
article explains the planning regime for 
onshore shale gas projects in England and 
Wales and flags key issues that are likely to 
need addressing in this fast-evolving sector.

current planning regime

Planning permission is one of the main 
regulatory requirements that shale gas 
operators must meet before drilling a 

well. At present, planning permission for 
onshore shale gas projects in England and 
Wales is obtained from minerals planning 
authorities (“MPAs”). MPAs are local 
authorities with responsibility for planning 
control over mineral working. In areas of the 
country where there is a two-tier system 
of local government, the MPA will be the 
County Council, otherwise it will be the 
relevant unitary authority. 

The planning regime is contained 
within the Town and Country Planning 
Act 1990. MPAs are required to determine 
applications for planning permission 
in accordance with their local minerals 
planning policies unless material 
considerations indicate otherwise. Once a 
valid application has been received, an MPA 
has 13 weeks to determine the application, 
during which time the MPA will advertise 
and consult on the application. 

An MPA’s role is to regulate the 
development and use of land in the public 
interest; a planning permission will seek 
to control and mitigate the impacts of 
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any shale gas development considered 
acceptable, through the use of conditions. 
If an MPA refuses to grant planning 
permission, a right of appeal is available to 
the Planning Inspectorate.

Other regulatory approvals needed in 
addition to planning permission include, 
in summary, petroleum exploration and 
development licences, environmental 
permitting and health and safety 
authorisation. The regimes are separate but 
complementary, and all consents must be 
obtained for a development to be able to 
progress. The scope of this article is limited 
to planning permission only.

It should also be noted that obtaining 
planning permission and other statutory 
consents does not remove the need to 
obtain authorisation from landowners. 
Rights to enter onto and interfere with 
land must be negotiated directly with a 
range of landowners who may be affected 
in order to obtain access to areas required 
for drill pads and areas in which drilling will 
occur (including underground). Compulsory 
purchase powers are available to holders 
of petroleum exploration and development 
licences, which shale gas developers must 
be. The high-profile Supreme Court case of 
Star Energy Weald Basin Limited and another 
-v- Bocardo SA1 held that while landowner 
consent is required to avoid a trespass 
(even at a subterranean level), landowners 
cannot exploit their bargaining position 
as their ability to demonstrate loss at a 
subterranean level will be extremely limited.

national policy

National planning policy in England is 
contained in the National Planning Policy 
Framework (“nPPF”), published in March 
2012. The NPPF makes clear that when 
determining planning applications, MPAs 
should:

•	 give	great	weight	to	the	benefits	of	
mineral extraction, including to the 
economy; and

•	 ensure	that	there	are	no	unacceptable	
adverse impacts on the natural and 
historic environment, human health or 
aviation safety, and take into account 
the cumulative effect of multiple 
impacts from individual sites and/or 
from a number of sites in a locality.

In Wales, the NPPF does not apply and 
Minerals Planning Policy Wales (“MPPW”) 
takes its place. Like the NPPF, the MPPW 

1  [2010] UKSC 35.

places a similar emphasis on minimising 
the impacts of mineral development on 
local communities and the environment. 

Both the NPPF and MPPW give direction 
to MPAs as to how they should prepare 
their local minerals planning policies. 
In the case of unconventional onshore 
oil and gas, MPAs in both England and 
Wales are instructed to clearly distinguish 
between the three phases of development 
(exploration, appraisal and production) 
when formulating new local policy 
and should address any constraints on 
production and processing. Given that shale 
gas is a relative newcomer to the UK, it is 
likely that existing local mineral plans will 
be deficient in providing specific policy on 
shale gas.

When planning permission is 
required 

Crucially, planning permission is required 
for each phase of shale gas development, 
i.e. exploration, appraisal and production. 
This point is underlined by recent planning 
guidance published on 19 July 2013 by the 
Department for Communities and Local 
Government (“dcLG”). The emerging shale 
gas industry has very quickly acquired a 
negative public perception and attracts 

sensationalist media coverage; the message 
from Government is that no planning 
permissions for actual production have 
yet been granted and operators have 
further regulatory hurdles to clear even if 
planning permission is gained for shale gas 
exploration. The recent guidance highlights 
that planning permission for exploratory 
drilling can (insofar as it establishes the 
presence of shale gas) only ever be a 
material consideration when determining 
subsequent planning applications; planning 
permission for exploratory drilling does not 
therefore guarantee planning permission 
for production.

At the same time, DCLG’s guidance 
stresses that individual applications for 
exploratory activities should be considered 
on their own merits and should not take 
account of hypothetical future activities 
for which consent has not yet been sought. 
The Government does not want concerns 
about future unknowns to stifle exploratory 
activity, which is the current phase of shale 
gas activity in England and Wales.

Planning applications: issues to 
be addressed

DCLG’s recent guidance suggests that the 
principal issues that MPAs should address 
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when considering an application for shale 
gas development include:

•	 noise	associated	with	operation;
•	 dust;
•	 air	quality;
•	 lighting;
•	 visual	intrusion	into	the	local	setting	

and the wider landscape caused by the 
placement of any building or structure 
within the application site area;

•	 landscape	character;
•	 archaeological	and	heritage	features;
•	 traffic;
•	 risk	of	contamination	to	land;
•	 soil	resources;
•	 the	impact	on	best	and	most	versatile	

agricultural land;
•	 flood	risk;
•	 land	stability/subsidence;
•	 internationally,	nationally	and	locally	

designated wildlife sites, protected 
habitats and species, and ecological 
networks;

•	 nationally	protected	geological	and	
geomorphological sites and features; 
and

•	 site	restoration	and	aftercare.

The guidance stresses that the above issues 
will not all be relevant to every site to the 

same degree and includes a model set of 
planning conditions to assist MPAs.

Concerns about the impacts of shale 
gas development in England and Wales to 
date have centred on the risk of seismic 
activity and water aquifer pollution. Neither 
of these items are explicitly referenced in 
the above list as DCLG’s recent guidance 
makes clear that such issues should be 
adequately covered by other regulatory 
regimes, principally the work carried out by 
the Environment Agency. MPAs are to take 
advice from the relevant regulatory body to 
establish whether such issues can or will be 
adequately addressed.

Planning permissions granted 
to date

A dozen or so planning permissions have 
been granted for shale gas operations 
in England and Wales to date. All of 
the planning permissions granted are 
for exploratory work only and are of a 
temporary short-term nature. This reflects 
the fact that significant further exploration 
and testing are required before current 
shale gas resource estimations can be 
accurately estimated as commercially viable 
reserves.

The majority of the planning 

permissions granted to date are for sites 
located in Lancashire, with a handful 
granted in Kent and Sussex. Only one 
application for planning permission has 
so far been refused, in Wales (at Llandow 
Industrial Estate), but this decision was 
overturned on appeal (concerns about 
ground water impacts were outweighed by 
the short-term nature of the exploratory 
development). 

The existing planning permissions 
largely date from 2010 and are coming 
to the end of their three-year lifespans. 
The applications were typically for the 
construction of temporary buildings and a 
temporary rig of around 30 m in height and 
a change of use from agricultural land to 
drilling sites. Key issues covered by planning 
conditions were: control of noise and 
floodlighting, ensuring access and highway 
improvements, safeguarding watercourses 
and drainage, limiting hours of working, site 
restoration and aftercare.

The key point is that all of the planning 
permissions granted have been temporary 
in nature, with drilling operations 
commonly limited to a 10 to 12 week period. 
In some cases, the entire development 
(including site restoration) has had to 
be completed within a total period of 18 
months. In all cases, the applications have 
been found to be consistent with local 
minerals policies and the temporary nature 
of the works has been crucial. 

The conditions which MPAs have 
imposed on the extant consents deal with 
matters such as ground and surface water, 
visual intrusion and landscaping, noise 
control and monitoring, dust and air quality, 
lighting, soils, ecology and site restoration. 
These issues conform with the recently 
published DCLG guidance.

Practical planning 
considerations

Environmental Impact Assessment (“EIA”)
An EIA is mandatory for developments 
where natural gas is extracted for 
commercial purposes provided that the 
amount extracted exceeds 500,000 m3 
per day. This threshold is only ever likely 
to be crossed in circumstances where 
planning permission is sought for shale gas 
production.

For exploratory and appraisal 
applications, the scale of development 
will be substantially lower. An EIA will not 
be required unless the site is located in a 
particularly sensitive area or an applicable 
threshold is crossed (the area for drilling 
exceeds 1 hectare and the area for surface 
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industrial installations exceeds 0.5 hectare). 
The same criteria would apply to any 
production applications where less than 
500,000 m3 of gas is to be extracted per day.

DCLG’s July 2013 guidance confirms 
that all applications must be assessed on 
a case-by-case basis and the MPAs should 
screen applications to assess whether EIA 
is required. However, in DCLG’s opinion, an 
EIA is unlikely to be required for exploratory 
drilling operations which do not involve 
hydraulic fracturing, unless the well pad 
is located on a site which is unusually 
sensitive to the limited disturbance that will 
occur over the short period involved. The 
inference is that where fracking is required 
as part of an exploratory phase, an EIA may 
be required.

The note of caution in the DCLG 
guidance reflects the fact that much 
negative press and public debate concerning 
onshore shale gas exploitation is sparked 
by the potential environmental impacts of 
the process, particularly as regards fracking. 
As operators are able to request screening 
opinions from MPAs, there may be merit in 
this process being used to engage with the 
public and to provide clarity about what 
potential environmental impacts may arise. 
Operators should avoid offering an EIA 
unnecessarily as this would only increase 
the range of legal challenge options 
available to a potential objector.

Where an EIA is required, the 
determination period for the planning 
application increases to 16 weeks. Any EIA 
will need to consider potential cumulative 
impacts arising from any existing or 
approved phases of shale gas extraction in 
the area.

Other consents
We have mentioned above that 
planning permission is one of a suite of 
statutory consents required for shale 
gas operation in addition to landowner 
authorisation. However, in preparing a 
planning application, operators will also 
need to consider whether other more 
site-specific approvals are necessary. For 
example, whether highways are required 
to be created, improved or permanently/
temporarily closed to cater for potential 
shale gas development. The types of heavy 
vehicles accessing such a development 
may necessitate such infrastructure works 
even at an exploratory stage and the rural 
location of some sites may require the 
stopping up or diversion of public rights 
of way. The local highway authority will be 
consulted during the determination of a 
planning application and if highway works 

are required, a condition is likely to be 
imposed on the planning permission.

Depending on a site’s location, 
consideration may have to be given as to 
whether any European protected species 
or habitats are impacted. Attention 
should also be paid as to whether the 
proposed operations will involve hazardous 
substances. An EIA would flag such issues 
and whether further consents are necessary 
from the relevant regulatory bodies.

consultation
The negative public perception of shale 
gas development in the UK is a major 
concern. As a consequence, a major charm 
offensive is under way to try to win public 
support and minimise opposition to future 
exploration.

Prospective operators may benefit from 
consulting widely on any potential planning 
applications to ensure that the scale and 
impacts of the development are understood 
by the local community. As well as unofficial 
public consultation, formal pre-application 
discussions can be had with the MPA and 
other statutory consultees which will 
inform the subsequent submission of a 
planning application. Both options provide 
an opportunity for an operator to work 
collaboratively with local authorities and 
communities, hopefully ensuring a more 
efficient determination of the planning 
application and less controversy.

Trans-boundary matters
Directional drilling has the potential to cross 
numerous land ownerships. It may also be 
possible for certain projects to straddle the 
boundaries of multiple MPAs, in which case 
more than one planning permission would 
be required for any given project.

Operators will also need to consider 
the potential for their proposed shale 
gas development to conflict with other 
land uses. While the DCLG guidance flags 
prime agricultural land, consideration will 
also need to be given to coal workings or 
other mineral or hydrocarbon extraction 
operations to ensure that one project does 
not sterilise another.

Industry Guidance and community Benefit
The United Kingdom Onshore Operators 
Group (“ukOG”) has recently published a 
community engagement charter. Much 
like the recently published DCLG planning 
guidance, the charter acknowledges that a 
major challenge facing the emerging shale 
gas industry is winning public support. The 
charter acknowledges that in addition to 
the formal regulatory requirements in place 

in the UK, shale gas projects also need to 
win a “social licence”. The aim of the charter, 
therefore, is “to ensure open and transparent 
communications between industry, 
stakeholder groups and the communities in 
which we operate”.

The charter highlights that safety and 
environmental protection will be prioritised. 
Following the lead of the UK onshore wind 
industry, it then proposes certain benefits 
to be made available for host communities. 
UKOG states that its members will:

•	 provide	benefits	to	local	communities	
at the exploration/appraisal stage of 
£100,000 per well site where hydraulic 
fracturing takes place;

•	 provide	a	share	of	proceeds	at	
production stage of 1 per cent of 
revenues, allocated approximately 
two thirds as to the local community 
(district level) and one third at the MPA 
(county) level.

Viewed by some critics as a bribe, the 
proposed community benefit funding does 
go some way to bring the UK in line with 
the US but in a more democratic fashion. 
US landowners share in the royalties of gas 
production; while their UK counterparts are 
less fortunate, the UKOG proposal does at 
least secure that some of the profits will be 
channelled back to the host communities 
which are impacted. 

It is anticipated that community 
benefits will be secured by planning 
agreements entered into when planning 
permission is granted and such agreements 
will specify how the funding is to be 
calculated, phased and allocated. However, 
there remains uncertainty as to the 
extent to which such generalised benefits, 
which are intended to both incentivise 
and compensate host communities and 
which are not always directly related to the 
actual impacts of a project, fall within the 
planning regime in England and Wales. It is 
a well-established principle that planning 
permissions should not be bought or 
sold and, if the concept of “community 
benefits” cannot be shoe-horned within the 
parameters of existing legislation, further 
regulations or primary legislation may be 
required to underpin the legitimacy of such 
payments.

Future planning reform

A separate consenting regime exists for 
certain specified nationally significant 
infrastructure projects (“nSIPs”). Power 
generation, gas storage, gas reception 
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facilities and other similar projects that 
cross applicable thresholds qualify as 
NSIPs and are therefore entitled to seek 
a development consent order (“dcO”): a 
one-stop-shop approach to consenting 
which benefits from a statutory timetable 
and where the decision is ultimately taken 
by the Secretary of State rather than at 
the local level. DCLG recently consulted 
on whether shale gas projects should be 
brought into this faster track regime. For the 
time being, the Government has said that 
shale gas is not to be included within the 
DCO regime but “this position will be kept 
under review”. 

Given that the UK is still some way 
away from seeing planning applications 
for commercial production, it would have 
been unwise for the Government, at this 
stage, to change the planning regime and 
expose itself to accusations of shale gas 
projects being inappropriately “fast-tracked”. 
However, the fact that this issue remains 
under review signals the potential for 
the NSIP procedures to be brought into 
play, particularly if planning applications 
for shale gas exploration become unduly 
delayed at a local level. It is possible, in the 
context of energy security, the UK’s wider 
energy mix and the identification of a 
significant exploitable reserve, that shale 
gas production will become of such national 
importance as to require upgrading to NSIP 
status.  

The Government also recently 
consulted on revisions to the requirements 
for planning applications for shale gas 
development in England. The consultation 
closed on 14 October 2013 and the three 
proposals under consideration were:

•	 for	notice	of	planning	applications	to	
be served only on owners and tenants 
of surface land rather than sub-surface 
land. The rationale is that the extraction 
of shale gas takes place at significant 
depth over a wide area with minimal 
surface impacts (if any). While the 
Government’s proposal reduces the 
administrative burden on applicants 
and reduces the risk of planning 
applications being invalidated for 
procedural irregularity, operators will 
need to remain conscious of the range 
of subsoil owners who may be affected 
and ensure that access rights are 
secured where appropriate;

•	 a	standardised	application	form	for	
onshore oil and gas developments; and

•	 limiting	the	planning	application	fee	so	
that it is calculated with reference to 
the area of above-ground works only.

conclusion

The DCLG planning guidance published 
in July 2013 states that “there is a pressing 
need to establish – through exploratory 
drilling – whether or not there are sufficient 
recoverable quantities of unconventional 
hydrocarbons present to facilitate 
economically viable full scale production”. 
With a recently published resource 
estimation for only one area of England, 
the potential for shale gas is tantalising. 
However, with only a dozen or so planning 
permissions granted for exploratory drilling 
to date, much more work needs to be done 
to establish how much of the estimated 
resource is commercially viable to extract.

Planning permissions for exploratory 
drilling are temporary in nature and the 
impacts of such developments are therefore 
limited. The Government is therefore keen 
for the existing planning regime to continue 
to handle such matters. However, there 
is obvious concern that public opposition 
to shale gas could derail future planning 
applications for exploratory drilling and as a 
consequence delay the wider realisation of 

the level of national reserves.
The desire to manage the public’s 

perception of shale gas is being handled 
in a number of ways: industry initiatives to 
promote transparency, community benefit 
proposals, providing clearer guidance as 
to the consenting regime, streamlining 
current planning application requirements 
and keeping under review the application 
of NSIP procedures. At a project level, it 
seems that the key to success will be how 
operators manage the public consultation 
and community engagement process prior 
to submitting a planning application.

On a more general level, the 
Government continues to create a 
favourable climate for the shale gas 
industry: it has formed the Office of 
Unconventional Gas and Oil within the 
Department of Energy & Climate Change; 
it is preparing for a further licensing round 
for petroleum exploration and development 
licences; it is examining the compatibility 
of shale gas development with the UK’s 
carbon reduction targets; and it has also 
announced tax incentives for shale gas. 
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LOndOn MArkET LISTInGS:

Bringing African oil and gas assets 
to the London public markets
by nick Williamson, nicolas Bonnefoy and dominic ross

In the last five years, 
over 100 oil and gas 
companies have listed 
on the main market for 
listed securities (“Main 
Market”) and AIM 
market (formerly the 
Alternative Investment 
Market – a more flexible 
market than the Main 
Market allowing smaller 
companies to float 
shares) (“AIM”) of the 
London Stock Exchange 
(“Exchange”).

Examples of companies listing in London, 
where the underlying assets are in Africa, 
include Ophir Energy in 2011, Eland Oil 
and Gas in 2012 and most recently, Caracal 
Energy in July 2013. It is clear, therefore, that 
the London markets are an attractive option 
for companies with underlying African oil 
and gas assets: being listed on the London 
markets (either the Main Market or AIM) 
gives the individual company, large or small, 
access to a large pool of capital with a 
global dimension and provides a market on 
which its shares can be widely traded. This 
allows a company to raise capital to develop 
its business and, for the company’s original 
investors, it provides an opportunity to 
spread or dilute their risk. Obtaining access 
to this pool of capital by listing on the 
London markets can also significantly raise 
the profile and prestige of a company, both 
nationally and internationally.

This article gives a brief overview of 
what is involved in a listing of shares on 

the Main Market, focusing on some of 
the specific rules relevant to oil and gas 
companies and some of the key challenges 
faced in bringing African oil and gas assets 
to the public markets. It also considers in 
brief the requirements for listing on AIM.

regulatory framework

The nominated competent authority for 
listing in the United Kingdom for the 
purposes of Part VI of the Financial Services 
and Markets Act 2000 (“FSMA”) is the 
Financial Conduct Authority (“FcA”). A 
company wishing to become officially listed 
on the Main Market must be admitted to 
the official list of the FCA (“Official List”) and 
admitted to trading on the Main Market 
by the Exchange. Admission to the Official 
List and admission to trading on the Main 
Market constitutes an official listing on the 
Exchange. There are two types of listing on 
the Main Market which may be sought – a 
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premium listing or a standard listing. A 
premium listing is only available for equity 
shares and includes additional specific UK 
requirements, such as the appointment of 
a sponsor. A standard listing, with a lower 
level of regulation, is available for equity 
securities (although they will not be eligible 
for inclusion in the FTSE indices), together 
with other types of securities, such as GDRs 
and debt securities, although it may be less 
attractive to institutional investors than 
premium listings given the lower level of 
regulation imposed. 

There are a number of sets of rules for 
an applicant to satisfy if it is to become 
officially listed on the Exchange. A company 
proposing to apply for an official listing 
on the Exchange should consult with 
its financial advisers, legal advisers and 
accountants on the application of each of 
the FCA’s Prospectus Rules (“Prospectus 
rules”), Listing Rules (“Listing rules”) 
and Disclosure and Transparency Rules 
(“disclosure and Transparency rules”) 
together with the Exchange’s admission 
and disclosure standards (“Admission and 
disclosure Standards”). 

The Prospectus Rules prescribe the 
form, content and approval requirements 
for prospectuses. The Listing Rules and 
the Disclosure and Transparency Rules 
apply to companies which have had their 
shares admitted to listing on the Official 
List. The Listing Rules also set out the 
eligibility criteria for listing, the continuing 
obligations of listed issuers (other than 
those contained in the Disclosure and 
Transparency Rules) and the sponsor 
regime. The Disclosure and Transparency 
Rules set out the regime for disclosure and 
control of inside information by issuers 
as well as for notification of interests in 
shares by directors and certain other senior 
managers, together with provisions relating 
to financial reporting and notification of 
voting rights by major shareholders.

due diligence

In the context of a listing, it is customary 
practice for the advisers to the company 
proposing to list (and the advisers to the 
sponsor and underwriters) to carry out a full 
due diligence exercise on the company and 
its business/assets. 

In addition to the usual due diligence 
that would be carried out on a trading 
company which is being prepared for a 
listing in London, there are a number of 
specific areas which, in the context of an 
African oil and gas company, will require 
careful attention.

Title to assets
It is very important to verify that the 
company has good title to its oil and 
gas assets. This will typically be done by 
instructing local lawyers in the jurisdiction 
in which the assets are located. The local 
lawyers will review the relevant licences, 
concessions and related documentation and 
applicable local legislation, and will be asked 
to provide a legal opinion to the company 
and the company’s sponsor/underwriters 
that the company has good title to its 
assets.
 
Foreign ownership rules
There will need to be clear disclosure in any 
offering document or prospectus around 
the rules regarding foreign ownership 
of the company’s assets. Many African 
jurisdictions require that the government 
(or a government-owned company) is a 
party to the relevant concession or licence 
agreements and holds a stake in the 
assets. The structure of the government’s 
ownership interest, and the economic rights 
it has, together with any royalty and tax 
regime, will need to be disclosed.
 
Anti-bribery and corruption concerns
Recent changes to UK legislation (in 
particular the introduction of the UK 
Bribery Act 2010), as well as an increasing 
awareness of the scope of the US Foreign 
Corrupt Practices Act (“FcPA”) (and the 
wide-ranging powers of the United States 
Department of Justice), have led to an 
extension of the scope of anti-bribery and 
money-laundering due diligence in the 
context of capital raisings and listings of oil 
and gas companies on regulated markets, 
with a particular focus on the initial award 
of any assets. It is customary for local 
lawyers to be required to provide a legal 
opinion to the company and the company’s 
sponsor/underwriters confirming that 
the assets have been validly awarded, and 
for UK and US lawyers to review the due 
diligence documentation from a UK Bribery 
Act and US FCPA perspective, respectively. 

The listing process on the Main 
Market

In order to become officially listed on the 
Exchange, a company (often referred to 
as the “issuer”) must make two parallel 
applications: one to the FCA for admission 
to the Official List and one to the Exchange 
for admission to trading. In practice, the 
FCA and the Exchange liaise to ensure that, 
once both applications are granted, the 
securities are admitted to the Official List 

and admitted to trading simultaneously, as 
one cannot occur without the other. 

A number of conditions must be 
satisfied prior to securities being admitted 
to the Official List. The list below assumes 
that the company is seeking a premium 
listing for its equity securities rather than a 
standard listing. 

These conditions include:

Appointment of a sponsor
A company seeking a premium listing on 
the Official List is required to appoint a 
sponsor. The sponsor, normally a corporate 
broker or an investment bank, must be 
an authorised person for the purposes of 
the FSMA, registered with the FCA’s list of 
sponsors and have the requisite experience 
and expertise in providing advice to listed 
companies and on the Listing Rules and 
Disclosure and Transparency Rules. The 
sponsor has a number of important roles, 
the primary one being to assess whether 
the company is suitable for listing. The 
sponsor is also required to give certain 
assurances to the FCA in respect of the 
company which are set out in detail in the 
Listing Rules. 

Legal and regulatory compliance
The issuer must be duly incorporated 
and comply with the requirements of 
its constitutional documents, as well 
as conform with the law of its place of 
incorporation. In the case of a UK company, 
this means being a public limited company 
or, for an overseas company, being validly 
established in accordance with the relevant 
local law. In addition, securities must be 
freely transferable.

Accounting information
Under the Prospectus Rules, the issuer must 
have three years of audited accounts, the 
last two of these having been prepared 
to international accounting standards 
or equivalent. There should be no 
qualifications to, or references to matters 
of fundamental uncertainty in, the issuer’s 
accounts for the three years preceding 
the date of application for listing and its 
latest accounts must have been prepared in 
respect of a period ending not less than six 
months before the date of the application 
for listing. 

Independent business and three-year  
track record
Generally, an issuer seeking a premium 
listing will be required to have carried 
on an independent business with an 
historic revenue earnings record and to 
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have had control over the majority of its 
assets for the three years preceding the 
application for listing. The issuer may not 
meet this requirement if there have been 
significant changes in the business, such as 
acquisitions or disposals of core businesses, 
such that the trading record does not reflect 
the company’s current business. 

However, these requirements do not 
currently apply to oil and gas companies 
(which are covered by the term “mineral 
company”): the historical financial 
information for three years does not need to 
represent at least 75 per cent of the issuer’s 
business, and the issuer does not have to 
control the majority of its assets and prove 
that it has done so for at least three years. 
Instead, if the oil and gas company does not 
hold controlling interests in the majority 
(by value) of the properties, fields, mines or 
other assets in which it has invested, it must 
demonstrate that it has a reasonable spread 
of direct interests in mineral resources and 
has rights to participate actively in their 
extraction, whether by voting or through 
other rights which give it influence and 
decisions over the timing and method of 
extraction of resources. This would need 
to be looked at very carefully at the start 
of any listing process and a submission 
made to the FCA. Note, however, that there 
are proposed changes to these rules as 
mentioned below.

Proposed changes to independence and 
three-year track record requirements
On 5 November 2013, the FCA published a 
consultation paper setting out proposed 
near-final amendments to the Listing Rules 
which (depending on the feedback from 
market participants) are expected to be 
implemented in mid-2014. Certain of these 
proposed amendments will specifically 
affect oil and gas companies. 

Firstly, the FCA has clarified that the 
eligibility requirement that the issuer’s 
historical financial information must cover 
75 per cent of the issuer’s business will 
now apply to oil and gas companies except 
where the oil and gas company has been 
operating for less than a three-year period.

Secondly, it is proposed that new 
independence criteria will apply to oil 
and gas companies – in particular, the 
key requirement that the issuer must 
demonstrate that it will be carrying out an 
independent business as its main activity. 
In assessing whether this is the case, the 
FCA has provided proposed guidance as 
to what would indicate that the issuer is 
not carrying out an independent business. 
This includes situations where the issuer 

does not have: (i) strategic control over 
the commercialisation of its products; (ii) 
strategic control over its ability to earn 
revenue; and/or (iii) freedom to implement 
its business strategy. The guidance in (i) may 
prove problematic for oil and gas companies 
which hold non-controlling interests in joint 
ventures, however the FCA has emphasised 
that these provisions are for guidance only, 
and the issuer will not necessarily have to 
satisfy each of (i), (ii) and (iii). 

Thirdly, oil and gas companies have 
been specifically carved out of the proposed 
new guidance which indicates that an 
issuer will not be deemed to be carrying 
out an independent business if its business 
consists principally of holdings of shares in 
entities that it does not control (on the basis 
that the issuer will still have to demonstrate 
that it has a reasonable spread of direct 
interests in mineral resources and has rights 
to participate actively in their extraction).

It remains to be seen how oil and gas 
companies will deal with these amended 
eligibility rules when they come into effect.

Working capital
The company must be able to show that it 
has enough working capital for its current 
needs and at least 12 months from the date 

of publication of the prospectus. In the 
context of oil and gas companies, it is very 
important to look not only at the committed 
expenditure under the company’s licences, 
but also at the discretionary expenditure 
which the directors expect to carry out. This 
is often a difficult area which requires very 
careful consideration and discussion with 
the reporting accountants.

requirement for a prospectus
In order to be admitted to the Official List, 
a company will have to produce a listing 
document. The document which the 
company will have to produce is a prospectus. 
The required contents of prospectuses, and 
the procedures for publishing them, are set 
out in the Prospectus Rules. The information 
required by the Prospectus Rules is extensive 
and includes, among other things, the 
following matters:

•	 (save	in	exceptional	cases)	three	years’	
audited financial information showing 
profits and losses, assets and liabilities, 
and the financial record and position of 
the issuer and its group;

•	 risk	factors	specific	to	the	issuer	
or its industry (from an oil and gas 
perspective, it will be very important to 
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set out details of any risks associated 
with the relevant oil and gas regime, 
together with any specific risks (if any) 
related to title to the assets, etc.);

•	 information	about	the	issuer’s	business	
and that of any subsidiaries, including a 
summary of its operations and principal 
activities in geographical markets, 
significant new products sold and/or 
services that have been introduced and 
details of recent and intended future 
investments;

•	 prospects	of	the	issuer	and	its	group,	
based on recent financial information, 
covering the forthcoming year, and 
a statement relating to the current 
trading of the issuer or group;

•	 details	of	the	capital	resources	and	
structure of the issuer, including a 
statement confirming the issuer and its 
group have sufficient working capital 
for their present needs (at least covering 
the 12 months following the date the 
document is published); and

•	 information on the issuer’s major 
shareholders, in particular those holding 
3 per cent or more of the shares.

In addition to the detailed information 
requirements of the Prospectus Rules, there 

is a general duty of disclosure to ensure 
that the prospectus contains all such 
information which is necessary for investors 
to make a reasonable assessment of the 
assets and liabilities, financial position, 
profits and losses, and prospects of the 
company for which a listing is sought, along 
with the rights attaching to its securities. 

The issuer and its directors (together 
with certain others) have primary 
responsibility for the information contained 
in the prospectus and may be liable to pay 
compensation to any other person who 
acquires securities and suffers a loss as a 
result of any false or misleading statement 
or any omission in the prospectus. 

Specific regulatory requirements for oil and 
gas companies
In addition to the conditions which apply 
to all issuers, the European Securities and 
Markets Association (“ESMA”) has imposed 
a number of additional requirements on oil 
and gas companies, including that:

•	 additional,	specific	disclosure	be	
included in the prospectus in relation 
to reserves, exploration results and 
prospects, anticipated mine life and 
exploration potential, an indication 
of the duration and main terms 
of any licences and concessions, 
and indications of the current and 
anticipated progress of mineral 
exploration and extraction; and

•	 the	prospectus	must	contain	a	
“competent person’s report” or “cPr” 
(often referred to as a “mineral expert’s 
report” or “MEr”) on the issuer’s 
assets, prepared by an independent 
expert, which must be dated within six 
months of the date of the prospectus 
and must be prepared in accordance 
with the ESMA requirements. There 
are exemptions where a CPR/MER is 
not required, but even if an exemption 
applies, a prospectus will often contain 
a CPR/MER. The CPR/MER will be one 
of the most important sections of the 
prospectus. The ESMA rules set out 
acceptable standards of reporting 
for the CPR/MER (which includes 
the Society of Petroleum Engineers), 
and also set out the recommended 
content of the CPR/MER. At the start 
of the process, it will be key for the 
sponsor/underwriter, the issuer and 
the independent expert producing the 
CPR/MER to agree the exact scope of 
the report, and the basis of reporting. 
When finalised, the CPR/MER will be 
inserted into the prospectus and it will 

be important to ensure there are no 
inconsistencies between the CPR/MER 
and the rest of the prospectus. 

 
continuing obligations

Once a company becomes officially listed 
on the Exchange, it is subject to certain 
continuing obligations. These are imposed 
both by the FCA and the Exchange. These 
obligations relate principally to disclosure 
of information and are intended to enable 
all investors to deal on an equal basis and 
by reference to up-to-date information 
about a company and its securities so as to 
ensure equal and fair treatment towards all 
shareholders. 

disclosure and Transparency rules
Under the Disclosure and Transparency 
Rules, companies are required to notify a 
Regulatory Information Service (“rIS”) of 
“inside information” as soon as possible. 
Inside information is information that is 
precise, has not been made public, relates 
directly or indirectly to the company and, 
if made public, would have a significant 
effect on the price of the company’s 
shares. The obligation may arise because 
of developments within the company’s 
business or because the market’s 
expectations are materially out of line 
with the company’s. For example, if the 
host government which awards an oil and 
gas licence takes any action which has a 
material impact on the “title” to the oil and 
gas assets, this would need to be disclosed 
to the market. 

The Disclosure and Transparency Rules 
also require “persons discharging managerial 
responsibilities” (which include directors 
and certain senior managers) and their 
“connected persons” to notify an issuer in 
writing of all transactions for their account 
in any shares, derivatives or other financial 
instruments relating to those shares. 

Chapter 5 of the Disclosure and 
Transparency Rules sets out notification 
requirements in respect of certain 
percentages of voting rights held by major 
shareholders and applies to all issuers with 
shares admitted to trading on a regulated 
market whose home state is the UK.

Listing rules
A company whose equity securities have a 
premium listing on the Official List must 
observe certain other obligations under 
the Listing Rules, in addition to disclosure 
and notification obligations under the 
Disclosure and Transparency Rules. These 
include:
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•	 obtaining	shareholders’	consent	for	
acquisitions or disposals of significant 
assets over a particular size. In 
assessing whether such an acquisition 
or disposal will require shareholder 
approval, the company and its advisers 
must use certain tests (“class Tests”), 
based on the company’s assets, profits, 
consideration and gross capital and, for 
oil and gas companies only, reserves;

•	 requiring	persons	discharging	
managerial responsibilities (including 
directors) to comply with the Model 
Code on dealing in the company’s 
securities;

•	 requiring	issuers	to	explain	how	
they comply with the UK Corporate 
Governance Code; and

•	 requiring	issuers	to	appoint	a	sponsor	
for certain transactions.

Where an oil and gas company carries 
out a significant acquisition, it will 
need to commission a CPR/MER on the 
assets being acquired in order that its 

shareholders have sufficient information 
before voting on whether to approve the 
transaction. Where an oil and gas company 
carries out a significant disposal, it also 
needs to commission a CPR/MER, but it is 
possible to obtain an exemption in certain 
circumstances. Companies with a premium 
listing also need to ensure that the terms 
of any joint ventures (including the terms 
dealing with “exit” from a joint venture) 
are structured carefully so as to avoid 
being caught by the shareholder consent 
provisions discussed above. 

As noted above, the FCA is currently 
consulting on a number of potential 
changes to the Listing Rules which would, if 
implemented, affect oil and gas companies 
(as well as trading companies generally). 
In particular (in addition to the proposed 
changes to the independence and financial 
track record criteria summarised above), 
it is proposed that an issuer applying for 
a premium listing must be capable of 
acting independently of any controlling 
shareholder (being a shareholder controlling 

30 per cent or more of the issuer’s voting 
rights). The consultation paper also proposes 
an express requirement for an agreement 
governing the interaction of a premium 
listed issuer and a controlling shareholder, 
and sets out certain terms which must be 
included in such an agreement (although 
this proposed approach reflects what is 
broadly already market practice in the 
context of premium listed companies).

AIM

Listing on AIM is a popular option for 
smaller oil and gas companies because 
unless there is an offer of securities to the 
public, there is no need for the company to 
prepare a prospectus, and there is no need 
to comply with the ongoing requirements 
of the Listing Rules. Instead, AIM companies 
must comply with the requirements 
(including ongoing requirements) of the 
AIM Rules, published by the Exchange, 
which do require the preparation of an 
admission document, but which are less 
onerous than the Prospectus Rules and the 
Listing Rules.  

The AIM Rules do impose additional 
requirements for oil and gas companies 
wishing to list on AIM, which are set out 
in the AIM Note for Oil, Gas and Mining 
Companies. In particular, an oil and gas 
company must include in its admission 
document a “Competent Person’s Report” or 
“cPr” on its assets dated no more than six 
months before the date of the admission 
document, prepared by an independent 
expert. The AIM Note for Oil, Gas and 
Mining Companies sets out the precise 
contents requirements of the CPR. There 
are also additional ongoing obligations 
in the AIM Note for Oil, Gas and Mining 
Companies which are specific to oil and gas 
companies, including the announcement of 
drilling updates. 

In many ways, the sections of the 
AIM Rules which are specific to oil and 
gas companies are broadly similar to the 
equivalent sections of the Prospectus Rules, 
ESMA guidance and Listing Rules. However, 
AIM is a lighter touch regulatory regime 
than the Main Market and the continuing 
obligations for an oil and gas company 
listed on AIM are less onerous than for an oil 
and gas company listed on the Main Market. 
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ThE huMAn FAcE OF PrOjEcT FInAncE: 

Managing the social and cultural 
impacts of resource projects
by Gavin Scott

All resource projects 
and investments have 
a human face – a 
social and cultural 
impact on individuals 
and communities. As 
resource projects are 
increasingly operating 
in remote, developing 
or fragile communities, 
these social and cultural 
impacts pose significant 
operational, financial 
and reputational risks.

All players in the development of a 
resource project – from proponents to 
project financiers – want to ensure the 

success and profitability of the project. 
Successful and profitable projects are 
those which successfully mitigate the 
operational, financial and reputational risks 
of developing a resources project to deliver 
stable supply and a return on investment. 

Increased operations in remote, 
developing or fragile communities, as 
well as increased international scrutiny of 
corporate behaviour, has meant that the 
social and cultural impacts of a project can 
pose significant operational, financial and 
reputational risks. From a project financier’s 
perspective, a proponent’s operational and 
reputational risks can quickly transform 
into the financial risk of losing the return 
on their investment. Project financiers 
themselves can also face a reputational risk 
as initiatives such as the Equator Principles 
promote financiers’ responsibility for social 
and cultural impacts.

Much has been written about corporate 
social responsibility, socially responsible 
investment and the “social licence to 
operate” – all concepts which touch on 
these operational, financial and reputational 

risks for proponents and financiers. As 
discussed in this article, however, these 
risks go beyond “soft law” or good corporate 
citizenship. Mitigating the risks posed by 
social and cultural impacts now require 
additional layers of front-end assessment 
and approvals, reporting and transparency 
obligations, and compliance with financing 
obligations. Crucially, this all involves not 
only the management of, but engagement 
with, the “human face” – individuals and 
communities affected by resource projects.

The risks posed by social  
and cultural impacts

The risks posed by the social and cultural 
impacts of a resource project come from a 
number of sources. 

On the ground
Failure to manage social and cultural 
impacts can undermine consents and 
approvals obtained from host States. For 
example, social impact assessments and 
the development of cultural heritage 
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protection plans may be a pre-requisite 
to development approvals and a project’s 
commencement. Failure to complete these 
assessments in accordance with domestic 
requirements means project delays, loss 
of revenue and the potential for further 
delays and costs as a result of litigation and 
enforcement action.

Even closer to the ground, managing 
social and cultural impacts is often crucial 
for obtaining land tenure and access rights 
to develop a project. Obtaining tenure and 
access rights often requires engagement, 
negotiations and agreements with 
landholders and communities. Without 
understanding and mitigating any negative 
social or cultural impacts of a project on 
these individuals and communities, such 
negotiation and agreement-making is 
likely to be fraught with difficulty – often 
resulting in risk to tenure.

Beyond compliance issues, meeting 
government and community expectations 
is essential for creating a stable operating 
environment and minimising the risk a 
project will be delayed or stopped. A recent 
study by Deloitte found that one of the 
top ten issues facing resource companies 
is managing the shifting community and 
government expectations – which requires 
addressing demands of stakeholder groups 
and local communities and committing to a 

higher level of transparency and operational 
stability.1 Failure to manage these 
expectations can pose significant risks to a 
project. A recent study by Goldman Sachs 
found that “stakeholder-related risk” was 
a significant “non-technical” risk faced by 
major oil projects. For one company, delays 
and other costs associated with this risk 
cost the company US$6.5bn over a two-year 
period.2 

Through project finance
These “on the ground” risks obviously 
flow through to financial risks carried 
by investors in resources projects. 
Previously, such risk was an inherent 
part of investing in a resources project. 
However, international standards of project 
financing, such as the Equator Principles 
and the International Finance Corporation’s 
Performance Standards on Environmental 
and Social Sustainability, now mean that 
financiers themselves have the tools to 
mitigate risks posed by social and cultural 
impacts. Certain impact assessments, 
engagement standards and reporting 
mechanisms can be built into conditions of 
financing. 

1 Deloitte, “Tracking the trends 2013”, p 26.
2 Ruggie, JG 2012, “Incorporating the UN guiding 

principles on business and human rights in 
investor/State contract negotiations”, Keynote 
Remarks, Washington, D.C.

This means that proponents face an 
added financial risk if they fail to meet these 
loan requirements. However, it also means 
that project financiers themselves take on 
the responsibility of holding proponents to 
account for the social and cultural impacts 
of a project. Financial institutions must now 
become equipped to assess aspects of a 
project not previously relevant to traditional 
considerations of profitability. In other 
words, the human face of project finance 
must be considered.

The development of the human 
face

Why is it that now the human face of 
project finance must be considered? Put 
simply, it is the next logical step in what 
has been the development and collision of 
concepts such as human rights, corporate 
social responsibility and socially responsible 
investment over the past 60 years.

After the emergence of the human 
rights legal framework in the 1950s, the 
following 20 years were characterised by a 
“State-centric” international legal regime 
focused on regulating the actions of States 
against individuals and communities.3 
The 1970s and 1980s saw an increasing 
awareness that multinational corporations 
were having significant impacts on the 
global environment and the human rights 
of individuals and communities.4 This 
awareness continued to build momentum 
through the emergence of corporate social 
responsibility mechanisms5 and socially 
responsible investment and transparency 
initiatives.6 

Through all of these developments, 
however, there remained an “accountability 
gap” in holding resource companies to 
account for social and environmental 
impacts. The main reasons for this gap are 
that:

•	 host	States	are	often	unwilling	or	
unable to enforce international 
standards; 

•	 home	States	of	corporations	are	often	
restricted by lack of extra-territorial 
legal application; and

3 For example, refer to the Universal Declaration 
of Human Rights, the International Covenant of 
Civil and Political Rights and the International 
Covenant of Economic, Social and Cultural Rights.

4 For example, refer to the Organization for 
Economic Co-Operation and Development, the 
International Labour Organization and the 
Stockholm Conference.

5 For example, refer to the United Nations Global 
Compact. 

6 For example, refer to SRI EU initiatives such as 
the Ethical-Ecological Investment initiative in 
Austria and the Research on Socially Responsible 
Investment initiative in the Netherlands.

AShurST’S PrOjEcT FInAncE And  
PrOjEcT dEvELOPMEnT ExPErTISE

Our core business is the financing and development of projects in the energy, resources, 
transport and infrastructure sectors. Mitigating risk lies at the centre of successful 
project development and promoting financial stability, ensuring operational certainty 
and meeting stakeholder expectations.
 
Our experience includes:
•	 advising	on	compliance	with	international	environmental,	social,	cultural,	anti-

corruption and governance standards;
•	 developing	internal	procedures	to	ensure	compliance	with	domestic	and	

international legal standards; and
•	 negotiating	agreements	with,	and	developing	engagement	strategies	for,	

indigenous groups and landholders. 

Ashurst is uniquely placed to provide advice on the management of environmental, 
social and cultural impacts of international, complex and multi-jurisdictional projects 
and investments:

•	 we	operate	as	one international team – combining experienced project finance 
and project development lawyers who have been involved in resources projects 
around the globe; and

•	 our	shared	experiences	mean	we	understand	how	profitability	and	investment	
security can be provided through project development expertise with an 
international outlook.
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•	 international	law	and	the	“soft	law”	
instruments of corporate social 
responsibility are voluntary, non-binding 
and often difficult to practically use to 
hold corporations to account.

In an effort to fill this “accountability gap”, 
corporations and industries themselves 
have developed standards of best practice – 
based on a distillation of human rights, and 
environmental and corporate responsibility 
standards from the last 60 years. 

These best practice standards, while still 
voluntary, provide:

•	 practical	measures,	including	tools	
and guidance notes on the mitigation 
of social and cultural risk by project 
proponents; 

•	 accountability	mechanisms	for	social	
and cultural impacts through loan and 
reporting requirements; and

•	 arguably	greater	reputational	risk	for	
project proponents and financiers found 
not to have complied with them.

The key international “best practice” 
standards used by project financiers are the 
Equator Principles and the International 
Finance Corporation’s Performance 
Standards.

Managing social and cultural 
impacts

So that these international standards 
do not add to the very accountability 
problem they were designed to remedy, it 
is important that proponents and project 
financiers ensure these standards are not 
only adopted, but met, throughout the life 
of a project.
 
Failure to manage social and cultural 
impacts
Individuals and communities are becoming 
increasingly aware of these standards 
and increasingly active in using them to 
protect their interests – posing significant 
reputational, financial and operational risks 

to a project. Examples from the last year 
include:

•	 in	December	2012,	three	conservation	
groups filed a claim in California against 
the US Export-Import Bank relating 
to their funding of the APLNG project 
in Australia. The groups alleged that 
US Ex-Im had failed to uphold its own 
environmental standards in providing 
financing to the project;7 

•	 in	January	2013,	environmental	activist	
Jonathan Moylan issued a fake press 
release which suggested that ANZ had 
withdrawn its A$1.2bn loan from the 
Whitehaven Coal Project on the basis 
of social and environmental concerns. 
A$314m was temporarily wiped off the 
company’s value before a trading halt 
was called;8 

•	 As	of	July	2013,	following	alleged	failure	
by energy companies in Mexico to 
validly obtain land tenure from the 
indigenous communities for a series 
of wind farms, the communities are 
expected to lodge an official grievance 
with the Equator Principles Secretariat. 
The grievance will be made against 
the three project financiers – all 
signatories to the Equator Principles 
– for failing to enforce the energy 
companies’ compliance with indigenous 
engagement standards.9 

how to manage social and cultural impacts
Management of social and cultural impacts 
involves:

•	 identifying	how	a	project	will	cause	
social and cultural impacts – through 
operation in a community, obtaining 
land tenure and access, relocating 
or damaging cultural heritage, 
employment issues, resettling 
communities and the like; 

•	 identifying	local	and	national	
requirements regulating these social 
and cultural impacts; and

•	 assessing	the	extent	to	which	
compliance with local and national 

7 Lloyd, G 2012, “$3 billion US court challenge over 
LNG”, The Australian, 15 December, viewed 15 July 
2013, http://www.theaustralian.com.au/national-
affairs/billion-us-court-challenge-over-lng/story-
fn59niix-1226537195293.

8 Ker, P, Dubby, B 2013, “Environmentalist’s hoax 
triggers $314m Whitehaven share price fall”, The 
Sydney Morning Herald, 8 January, viewed 15 
July 2013, http://www.smh.com.au/business/
environmentalists-hoax-triggers-314m-
whitehaven-share-price-fall-20130107-2cd11.html.

9 Godoy, E 2013, “Rural Mexican communities 
protest wind farms”, International Press Service, 
18 June, viewed 15 July 2013, http://www.ipsnews.
net/2013/06/rural-mexican-communities-
protest-wind-farms/.
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requirements will satisfy international 
standards – regardless of whether the 
project is taking place in a developed or 
developing country.10

 
For project proponents, an additional step 
is the development and implementation of 
company practices to comply with national 
and international standards. 

For project financiers, on the other 
hand, additional steps are assessing these 
company standards and putting in place 
mechanisms to ensure proponents meet 
these standards. One way this is done 
is through the use of loan covenants. 
Accompanying the Equator Principles is a 
guide on the incorporation of environmental 
and social considerations into loan 
documentation. Key covenants include 
complying with all relevant host country 
social and environmental laws, providing 
periodic reports, and complying with the 
project’s social and environmental action 
plan.

The human face’s past, present 
and future

Corporate impacts on individuals and 
communities and the risks these impacts 
pose to the stability and reputation of a 
resource project is not new – these concepts 
have been well articulated and understood 
through the corporate social responsibility 
movement. 

What is new, however, are the added 
layers of risk and responsibility involved 
when we view project financiers – not just 
project proponents – as entities which can 
both cause and mitigate social and cultural 
impacts on communities and individuals. 

The human face of project finance 
is a reflection that individuals and 
communities are not simply a passive risk 
factor to be assessed or addressed. The 
growing international standards relating 
to project financing require engagement 
with and accountability to individuals and 
communities. With this requirement for 
engagement come opportunities for the 
future – get it right, and proponents and 
financiers can safeguard the sustainability, 
longevity and profitability of a project.

10 For notes of the issue’s applicability to both 
developing and developed nations, refer to the 
recent Equator Principles III.
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The standards for 
assessing and managing 
social and environmental 
risks in projects have 
become more onerous 
and detailed since the 
latest revision of the 
Equator Principles (“EPs”). 
For projects financed 
by Equator Principles 
Financial Institutions 
(“EPFIs”), this latest 
revision will have a 
significant impact on 
credit risk management 
processes, project 
developer obligations and 
financing agreements.
As the scope of the EPs has grown, both 
project developers and financiers should be 
aware of the new requirements and what 
role the EPs may play in the future.

The EPs were adopted in 2003 as a 
framework for addressing and managing 

the social and environmental risks of 
financing large infrastructure, resources 
and industrial projects. The development 
of the EPs reflected a growing global 
awareness that not only can projects have a 
negative impact on local communities and 
environments, but social and environmental 
risk can undermine operational stability and 
financial certainty of projects. 

After a further iteration in 2006, the 
most recent updated version of the EPs took 
effect on 4 June 2013 (“EP III”), which came 
after a year-long internal review and further 
consultation both with EP members and 
other stakeholders.

EP III demonstrates noticeable progress 
to address criticisms of the EPs since their 
inception. The latest amendments will 
require project lenders to review their 
internal credit risk assessment processes 
and make necessary changes to loan 
documentation and reporting requirements 
to ensure proponents meet with the new 
standards demanded by EP III – both 
during the initial financing of a project and 
throughout its life.

Background to EP III

The EPs were originally developed by ten 
US and European financial institutions. 
Modelled from the International Finance 
Corporation’s (“IFc”) Performance Standards 
on Environmental and Social Sustainability, 
the EPs were established with a view to 

creating an agreed standard for more 
socially and environmentally responsible 
lending and responding to public concerns 
over the ethics of project finance. Now a 
decade later, with the third iteration of the 
EPs launched, 79 financial institutions from 
35 countries as diverse as Mexico, Mauritius 
and India have adopted the EPs and are 
designated as an EPFI. 

All EPFIs become members of the 
Equator Principles Association (“EPA”) 
and voluntarily adopt the EPs. EPFIs must 
implement the standards set out by the EPs 
in their environmental and social policies 
and include them in their procedures, 
due diligence processes and lending 
requirements. EPFIs require borrowers 
developing projects to demonstrate that 
the social and environmental impacts of 
the project will be assessed, managed and 
reported on in a manner consistent with 
the EPs and other relevant international 
standards that the EPs may require, such 
as the IFC’s Performance Standards and 
the due diligence processes in the United 
Nations’ Guiding Principles on Business and 
Human Rights. 

criticisms of the previous 
versions

Shortly after the implementation of the first 
version of the EPs, certain projects (primarily 
the Sakhalin II and the Baku-Tbilisi-Ceyhan 
Pipeline projects) that were funded by EPFIs 

PrOjEcT FInAncInG:

EP III – Expanding the Equator
by Gavin Scott, cameron Smith and robin Watson
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and the IFC, attracted significant public 
criticism in how they were managed in line 
with the EPs. Various non-governmental 
organisations (“nGOs”) claimed that despite 
the EPFIs’ commitment to socially and 
environmentally responsible lending, they 
were still lending to project companies that 
were in breach of several principles. The 
negative criticism that followed highlighted 
concerns over the ability of the EPs to 
effectively address social and environmental 
project risks and raised the question of 
whether the EPFIs were merely engaging 
in lip service to public environmental and 
social concerns.

Identified shortcomings of the previous 
versions of EPs included:

•	 being	too	narrow	in	their	application	to	
solely project finance loans;

•	 insufficient	transparency	and	reporting;	
•	 failing	to	address	climate	change	as	a	

significant environmental issue; and 
•	 lacking	an	enforcement	mechanism	for	

non-compliant EPFIs.

One of the main objectives of the review 
of the EPs was to address many of those 
concerns.

key amendments in EP III

Following a public consultation period open 
to EPFIs and various other stakeholders, the 
EPs were updated and modernised to:

•	 reflect	the	IFC’s	revision	to	its	
Performance Standards; 

•	 address	some	of	the	EPs’	previous	
criticisms, as discussed above; and

•	 update	the	EPA’s	requirements	to	deal	
with the larger and more diverse nature 
of its membership.

The main changes to the EPs, as 
incorporated in EP III, are as follows:
 
Increased scope 
The EPs previously applied only to project 
finance transactions with total project 
capital costs of US$10m or more, but will 
now also cover:

•	 project	finance	advisory	services	where	
the total project capital costs are 
US$10m or more;

•	 project-related	corporate	loans	in	
respect of a single project where 
the tenor is at least two years, the 
aggregate value of the loan is US$100m 
or more, the EPFI’s initial exposure is 
US$50m or more, and the client has 

effective operational control over the 
project; and

•	 Bridge	Loans	where	the	tenor	is	less	
than two years and is to be refinanced 
by project finance or project-related 
corporate loans.

Enhanced disclosure 
EP III requires EPFIs to provide increased 
information on their application of the EPs, 
including: 

•	 the	submission	by	EPFIs	(subject	to	
client consent) of project-specific data, 
following closing, to the EP secretariat, 
which will then be published on the EP 
website; and

•	 the	online	publication	by	the	client	of	
a summary of their environmental and 
social impact assessment of the project, 
and their environmental and social 
management plan.

climate change
For the first time, climate change forms 
part of the remit of the EPs. EPFIs must now, 
for projects expected to emit over 100,000 
tonnes of CO2 equivalent annually, evaluate 
alternatives that are less greenhouse gas-
intensive, and publicly report the project’s 
emissions during the operational phase. For 
those projects expected to emit more than 
25,000 tonnes of CO2 equivalent annually, 
public reporting is still encouraged.

human rights
EP III now expressly mentions human 
rights, and states that in limited high risk 
circumstances the client should consider 
specific human rights due diligence which, 
although uncertain about when or how this 
should be applied, will likely be guided by 
the UN Guiding Principles on Business and 
Human Rights: Protect, Respect, Remedy 
Framework. Considering that human rights 
are often the basis on which community 
action, complaints to international 
organisations and other challenges 
to companies are made, the express 
recognition of human rights considerations 
in the EPs can have significant reputational 
implications for financiers and proponents 
who fail to meet these standards. Financiers 
and companies are becoming increasingly 
aware that this reputational risk can quickly 
undermine a stable operating environment 
and credit ratings.

Applicable standards for projects in 
“designated countries”
The EPA recognises that local laws, 
regulations and permits in countries it 

lists as “Designated Countries” (essentially, 
these are high-income OECD countries) 
will meet or exceed the standard of the 
EPs, and projects in those countries must, 
at a minimum, comply with local laws, 
regulations and permits. Projects in non-
Designated Countries must evaluate their 
compliance with the IFC’s Performance 
Standards. However, the EPs only recognise 
that local laws in Designated Countries 
meet or exceed the standards of the EPs in 
some respects. EP III still requires projects 
in Designated Countries to adhere to the 
EPs’ requirements for loan documentation, 
monitoring and reporting, and the need for 
independent review. Of course, as discussed 
below, both EPFIs and other financiers may 
still require clients to meet international 
standards whether they operate in a 
Designated Country or not.

covenants to be applied to all projects
The previous version of the EPs required 
only projects categorised as either Category 
A (potentially causing significant adverse 
environmental and social risks and/or 
impacts that are diverse, irreversible or 
unprecedented) or Category B (potentially 
causing limited adverse environmental and 
social risks and/or impacts that are few 
in number, generally site-specific, largely 
reversible and readily addressed through 
mitigation measures) to insert specific 
covenants into the loan documentation. 
This requirement now applies to any project 
in any location falling within the scope of 
the EPs.

Indigenous consultation
EP III now requires the Free, Prior and 
Informed Consent (“FPIc”) (rather than 
Free, Prior and Informed Consultation) of 
project-affected indigenous communities. 
This requirement places an increased 
emphasis on considered, well documented 
and comprehensive engagement with 
indigenous communities affected by 
a project. Both financiers and their 
clients should have a heightened sense 
of awareness around engagement and 
consultation issues, particularly when 
agreements are with land-holding 
indigenous people or involve resettlement 
of communities.

Transition to EP III

The EPs took effect on 4 June 2013 but 
will undergo a transition period until 31 
December 2013, during which either EP III 
or the previous version may be used. From 1 
January 2014 all EPFIs must apply EP III.
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Application of the EPs by EPFIs 
in practice

When the EPs were first developed, they 
represented a more pioneering and 
“cutting edge” response to criticism of 
banking ethics relating to the social and 
environmental impacts of projects funded 
by the banking sector. Although the EPs 
have come to represent the “gold standard” 
of environmental and social responsibility 
in project financing, many EPFIs in fact 
now have more sophisticated internal risk 
management processes that exceed the 
requirements of the EPs. Some EPFIs even 
apply EP-type guidelines beyond project 
finance to other forms of lending.

As all projects within the scope of the 
EPs must now include compliance-linked 
covenants in the financing documentation, 
the EPA has produced guidance for drafting 
clauses into the financing documentation 
and guidance notes on EP implementation 
and reporting. The suggested clauses cover 
conditions precedent, representations and 
warranties, positive and negative covenants, 
and events of default. Of course, most 
if not all EPFIs are likely to use clauses 
drafted with legal assistance and following 
commercial negotiations. For EPFIs and their 
legal advisers, it will be important for these 
clauses to be drafted consistently with the 
EPs and the guidance notes. For borrowers 
developing the project to be funded, it will 
be important to understand the scope of 
these clauses, the action they require and 
the consequences of breach.

As the EPs and other international 
standards are expanding financiers’ and 
their clients’ responsibility for social and 
environmental impacts – and the regulation 
of these impacts is based on an increasingly 
complex suite of international instruments – 
there is a growing overlap in the work of 
project finance and project development 
lawyers and other professionals.

Project developers and financiers and 
their legal advisers will be called upon to:

•	 identify	the	regulatory,	contractual	and	
reputational risks if the EPs or other 
international standards are not met; 

•	 demonstrate	how	these	domestic	
standards reach international 
standards; and

•	 if	there	is	a	gap	between	domestic	and	
international standards, assess what 
measures financiers and their clients 
must take to minimise social and 
environmental risk.

Similarly, environmental advisers are often 
appointed in projects and they undertake 
various aspects of EP compliance including 
environmental and social due diligence, 
categorise it appropriately, develop an 
action plan to address any issues and 
provide confirmation that the project is in 
compliance with the EPs. The expertise of 
the environmental adviser is an important 
element of the EP analysis and many 
clients and EPFIs rely on them in their 
environmental and social risk management 
process.

EP III certainly brings significant 
changes to how social and environmental 
risk must be addressed by financiers and 
their clients developing projects. There is 
still, however, room for development. In 
the coming years, we can expect further 
discussions about how EP III can be 
developed to address demands for:

•	 increased	practical	accountability;	
•	 more	stringent	climate	change	

requirements; 
•	 more	timely	disclosure	requirements;	

and
•	 the	EPs	to	be	more	than	a	minimum	

standard and align with corporate best 
practice which, in some industries, is 
moving beyond the requirements of the 
EPs. 

Currently, however, it remains to be seen 
how the changes will be applied to future 
projects. We expect it will be important for 
financiers and their clients, when financing 
and developing a new project subject to EP 
III, to:

•	 understand	the	applicability	of	EP	III	
and related international standards;

•	 understand	the	extent	to	which	
domestic legal requirements 
demonstrate EP or broader 
international compliance with social 
and environmental standards;

•	 seek	legal	and	other	professional	
project development advice;

•	 devise	an	appropriate	environmental	
and social impact assessment and 
action plan;

•	 create	grievance	mechanisms;	
•	 implement	a	reporting	process	

for publishing a summary of the 
Environmental and Social Impact 
Assessment; and

•	 consider	whether	a	human	rights	due	
diligence exercise is required.

Practically, both financiers and project 
developers will need to understand how 
existing internal policies and procedures 
relating to risk assessments, indigenous 
engagement, human rights considerations, 
reporting and financing requirements align 
with EP III and what action is required to 
ensure compliance throughout the life of a 
project.
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Following the recent 
easing of international 
trade sanctions against 
Myanmar, the country’s 
abundant natural gas 
resources (with proven 
reserves of around  
7.8tr ft3) have grabbed 
the attention of key 
foreign players in the 
industry as well as 
Myanmar’s energy-
hungry neighbours.
The extraction and sale of natural gas 
resources undoubtedly presents an 
extraordinary opportunity for Myanmar. 
It also offers investors the opportunity to 
profit from what is believed to be relatively 
easily accessible gas located near to some of 
the world’s fastest-growing gas consumers.

However, past lessons from a range 
of different emerging countries indicate 
that the path ahead is by no means a 

straightforward one – for both Myanmar 
as well as any investors in its natural gas 
sector.

Brief overview of Myanmar’s 
upstream sector

There are 101 designated oil and gas blocks 
in Myanmar open for joint development 
with foreign companies, consisting of 53 
onshore blocks and 48 offshore blocks.
Natural gas is expected to account for a 
significant portion of the hydrocarbons 
available in these blocks.

Myanmar has three offshore gas 
producing fields, the Yadana, Yetagun 
and Shwe fields. A fourth field, Zawtika, is 
expected to come on stream in late 2013. 
However, the landscape in this sector is 
expected to change significantly following 
the licensing rounds currently being 
conducted by the Myanmar Government 
(see figure 1 for details of these licensing 
rounds).

Existing PSc regime

Myanmar’s upstream oil and gas industry 
is predominantly based on production 
sharing contracts (“PScs”) with the Myanma 
Oil and Gas Enterprise (“MOGE”), a 100 

per cent State-owned enterprise primarily 
responsible for the upstream petroleum 
sector in Myanmar.1

The terms of the PSCs vary depending 
on whether the block in question is an 
onshore, shallow water offshore or deep 
water offshore block. In August 2013, the 
MOE published on its website an updated 
set of standard PSC terms and conditions 
relating to each of these types of blocks 
(see figure 2 for a brief summary of these 
published PSC terms).2 

These are largely similar to the set of 
standard terms and conditions that the 
MOE previously published in July 2012, 
but with several revisions which broadly 
reflect the Myanmar Government’s desire 
to attract more potential foreign investors, 

1 MOGE has the exclusive right to carry out oil 
and gas activities in Myanmar on behalf of the 
State pursuant to the State-owned Economic 
Enterprise Law 1989 (SOEEL).

2 Although recent comments reported by the 
Irrawaddy Magazine to have made by Aung Kyaw 
Htoo (Deputy Director of the MOE’s production 
planning section) at a recent conference in 
September 2013 indicate that, while these are the 
Government’s favoured terms, investors in the 
offshore blocks would still have some flexibility 
in tailoring the terms of their bids – particularly 
in relation to the production splits between the 
Government and contractors. This appears to be 
a concession from the Myanmar Government 
to make the offshore tender more attractive to 
investors.

MyAnMAr nATurAL GAS:

How much can investors 
expect to export?
by Philip Thomson and Samuel Tan
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as well as its efforts to develop a consistent 
PSC regime.

These revisions include:

•	 the	extension	of	contractors’	income	tax	
holiday period from three years to five 
years for all categories of exploration 
blocks;

•	 adjustments	to	give	contractors	a	
slightly higher production split of profit 
petroleum in the case of deep water 
offshore blocks with a water depth of 
2,000 ft or less; and

•	 the	setting	of	a	uniform	extension	
regime (3+2+1) for the exploration 
period applicable to all blocks – an 
initial three-year exploration period, 

which may be extended by two more 
years at the contractor’s option, and 
thereafter by an additional one year, 
also at the contractor’s option.

Myanmar’s energy shortage 
and possible impact on 
domestic supply requirements 
for new PSc awards

While the general architecture and terms of 
the Myanmar PSC regime might look quite 
familiar to investors in the sector, the severe 
energy poverty facing most of the country’s 
population and the increasing pressure on 
the Government to retain energy resources 
for domestic use is likely to trigger special 

interest in the PSC provisions relating to the 
contractor’s domestic market obligations.

domestic energy shortage 
and corresponding local 
developments

A June 2013 World Economic Forum (“WEF”) 
report “New Energy Architecture: Myanmar” 
attributed the current domestic energy 
shortage to the prioritisation of natural gas 
export by the previous military government. 
However, the WEF report went on further 
to state that “the current [Myanmar] 
government has changed this emphasis and 
export is not expected to be a priority beyond 
existing contracts. Going forward, Myanmar 

FIGurE 1:  
rEcEnT ExPLOrATIOn LIcEnSInG rOundS 

Onshore

The Ministry of Energy (“MOE”), on behalf of the Myanmar Government, launched on 17 
January 2013 an invitation for sealed bids for petroleum operations in 18 onshore areas – 15 
under production sharing contracts (“PScs”) and three under improved petroleum recovery 
contracts (“IPrs”).

In May 2013, 59 of the companies who responded with expressions of interest to the 
above invitation were pre-qualified to proceed to the next stage of the licensing and had 
until August 2013 to submit up to three proposals for three onshore blocks based on the 
standard terms and conditions from Myanmar’s Energy Planning Department (“EPd”), 
which is part of the MOE. These bidders had to co-operate with at least one company that 
is owned by a Myanmar national and registered with the EPD.

Successful bidders for this onshore bid round were announced at the start of October 
2013 – with 13 PSC contracts and 3 IPR contracts awarded1 – although full details of the 
winning bids have not been made public as at the time of writing.

Offshore

The MOE also launched on 11 April 2013 an invitation for sealed bids for petroleum 
operations in 30 offshore areas – 11 shallow water blocks and 19 deep water blocks, each 
under PSCs.

In July 2013, 61 companies who responded with expressions of interest to the above 
invitation were pre-qualified to proceed to the next stage of the licensing round and 
thereafter presented with more information on each of the blocks. 

The pre-qualified companies will similarly be allowed to submit up to three proposals 
for three offshore blocks (shallow water and/or deep water) based on the standard terms 
and conditions from the EPD. Bidders for shallow water blocks (but not the deep water 
blocks) must co-operate with at least one company that is owned by a Myanmar national 
and registered with the EPD.

The bidder with the best terms and conditions for each block will be awarded the PSC 
for that block.

1 ONGC Videsh Limited of India, Eni of Italy, Petroleum Exploration (PVT) Ltd. of Pakistan and Canada’s Pacific 
Hunt Energy Corp. were reportedly awarded two PSC blocks each, while Brunei National Petroleum Co., 
CAOG S.a.r.l. of Luxembourg, JSOC Bashneft of Russia, Malaysia’s Petronas Carigali and Thailand’s PTTEP 
South Asia Ltd. were awarded one PSC block each. 

 Petronas Carigali was also awarded one IPR block, while MPRL E&P Ltd was awarded the remaining two 
IPR blocks.

FIGurE 2:  
MyAnMAr PSc TErMS  

Myanmar production sharing contracts 
(“PScs”) typically contain terms 
providing, among others, for the 
following matters:

•	 data fee and signature bonus –
payable at the start of the PSC;

•	 production bonus – which varies 
according to the first date that 
average production reaches certain 
daily volume milestones;

•	 royalties – 12.5 per cent of all 
available petroleum;

•	 cost recovery – up to a maximum 
of 50 per cent of all available 
petroleum for an onshore block, 
or 50 to 70 per cent of all available 
petroleum depending on the depth 
of the offshore block;

•	 natural gas production split 
between the contractor and 
MOGE – varies according to the 
volume of production and depth 
of the relevant discovery, with a 
minimum of 10 per cent and a 
maximum of 45 per cent for the 
contractor;

•	 natural gas domestic market 
obligation – 25 per cent of the 
contractor’s share of profit 
petroleum at 90 per cent of fair 
market prices; and

•	 State participation – MOGE has 
the right to a 15 to 25 per cent 
interest in the relevant block upon 
a commercial discovery, subject to 
the payment of its pro-rated share 
of past costs and any bonuses paid 
by the contractor.
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will be exploring ways and means to add 
value prior to any export of gas”.

At a macro-policy level, the National 
Energy Management Committee (“nEMc”) 
and Energy Development Committee 
(“Edc”) were also formed in January 2013 
to co-ordinate the application of a single 
domestic Myanmar energy policy among 
key energy-related government entities for 
the long-term benefit of the country. The 
duties and functions of the NEMC and EDC 
have therefore been drafted quite widely, 
which should give the bodies the discretion 
they need to tackle the complex issues 
involved in formulating a coherent and 
sustainable energy policy.

However, the formation of these bodies 
has introduced some additional short-term 
uncertainty as the NEMC and EDC have yet 
to demonstrate how they will discharge 
their duties and functions – some of which 
potentially conflict with each other. In 
particular, the NEMC and EDC will have to 
consider how to balance between creating 
an attractive environment conducive 
to private sector participation in the 
development of natural gas resources while 
retaining sufficient amounts to be sold for 
domestic use. Furthermore, it is unclear as 
to what extent Myanmar might instead 
turn to relatively abundant and cheap 
(but more pollutive) coal imports to help 
alleviate its domestic energy shortage.

Industry observers also expect that 
other preliminary steps such as a proper 
census and long-term projections of energy 
demand will likely be needed before any 
informed energy planning policy can 
realistically take shape in Myanmar.

PSc provisions relating to the 
contractor’s domestic market 
obligations

Various Myanmar government 
representatives have been reported in the 
past year as stating that Myanmar will in 
future only export energy resources after 
domestic demand has been met and that 
new contracts for exploration gas blocks will 
include provisions to address the country’s 
domestic gas needs.

 The NEMC and EDC will presumably 
continue to develop a similar stance with 
respect to the latest round of Myanmar 
PSCs to be signed, but the exact form of 
such export conditions remains to be seen. 

We also note that some existing PSCs 
already provide that the contractor is to:

•	 give	priority	to	downstream	industries	
(such as power generation facilities) 

established in Myanmar and the 
contractor may only freely dispose of 
natural gas (subject to agreement by 
MOGE) if the downstream industries 
in Myanmar are unable to utilise the 
discovered natural gas; and

•	 use	its	utmost	efforts	to	utilise	any	
discovered natural gas to produce 
value added downstream natural 
gas products, for example LPG, LNG, 
methanol, etc., as soon as possible 
(following consultation and agreement 
with MOGE) and the contractor 
may only freely dispose of or sell 
such natural gas if both MOGE and 
the contractor consider that the 
development of such products is not 
economically viable.

However, it is a little unclear how these 
obligations will operate in practice and there 
is a possibility that they could be open to 
re-interpretation depending on any change 
in Myanmar’s domestic energy policy.
Assuming that similar principles will 
continue to be incorporated in the PSCs 
to be signed following the latest bidding 
rounds, we would expect that relevant 
contractor parties will want to seek further 
clarification on the above obligations (for 
example, when the obligations will be 
triggered, burden of proof, government 
support for development, etc.).

Other related areas of the PSC that the 
NEMC may also consider under its duties 
and functions include the contractor’s 
obligations to employ Myanmar nationals 
where possible, and to give preference to 
goods and services available in Myanmar or 
provided by Myanmar companies.

renegotiation of existing PSc 
terms?

Despite the uncertainty caused by the likely 
evolution in Myanmar’s domestic energy 
policy, foreign investors participating (or 
looking to participate) in existing signed 
PSCs that do not incorporate the domestic 
market obligations described above can take 
comfort from a statement by Myanmar’s 
Deputy Energy Minister Htin Aung at a WEF 
gathering in Myanmar in early June 2013 
that the country will “honour older (PSC) 
contracts” that do not say there is to be no 
export of gas until domestic demand is met 
as this is needed “to protect [Myanmar’s] 
reputation for investors”.

Summary

Strengthening its domestic power and 
energy sector is clearly critical to enhancing 
Myanmar’s long-term development 
prospects, and recent government measures 
such as the formation of the NEMC and 
the EDC demonstrate a recognition of this 
challenge.

Although this may introduce some 
short-term uncertainty as to how the 
country’s expected domestic gas needs 
will affect investments in the natural gas 
sector, the healthy response to recent 
licensing rounds suggests that investors 
feel such uncertainty is not insurmountable, 
particularly given the potential natural gas 
rewards at stake in Myanmar.
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The French Government 
has recently been 
giving increasing 
consideration to tidal 
power generation, which 
it expects to become a 
significant contributor 
to the stated target of 
6,000 MW of installed 
capacity of offshore wind 
farms and other marine 
energy by 2020, as set 
by France’s national plan 
for the development of 
renewable energy.
Tidal power results from the conversion of 
energy from tidal currents into electricity. 
The conversion involves submarine water 
turbines that are placed in areas with strong 
tidal currents and are designed to capture 
the kinetic motion of the ebb and flow of 
ocean tides in order to produce electricity.1 

There are various tidal energy 

1 http://www.alternative-energy-news.info/
technology/hydro/tidal-power/.

generation systems – some tested (e.g. 
tidal barrages), some more recent and 
untested on a larger scale (e.g. tidal 
lagoons, tidal turbines). As a result of 
significant technological developments 
and improvements in recent years, it is 
now widely considered that tidal energy 
generation, in its various forms, will become 
economical in the short to medium term. 

Technological developments and 
improvements also mean that tidal energy 
systems can now be deployed in more sites 
and on a larger scale than was previously 
thought possible.

Due to steady and powerful tides 
alongside its Normandy and Brittany coasts, 
France has significant potential tidal energy 
resources, currently estimated at 3 to 5 GW 
of installable capacity in the medium term. 
This places France second in Europe, behind 
the United Kingdom.

In this context, and with increasingly 
strong support from the Ministry of Ecology, 
Sustainable Development and Energy 
(Ministère de l’écologie, du développement 
durable et de l’énergie or “MEddE”) and a 
number of public agencies, several French 
companies involved in the energy and/or 
marine industry are investing in research 
and experimental tidal power generation 
projects in order to assess the true potential 
for future industrial production. 

There remain, however, certain 
significant regulatory and technical issues 

that must still be resolved, as discussed in 
more detail below.

Governmental programme

In February 2013, the French Government 
formally announced its ambition to make 
France a “world leader in marine energy”. 2 
The Government has undertaken to take 
active steps to foster the development 
of a new marine energy industry sector 
(filière industrielle). Reports have been 
commissioned and a “strategic plan for 
marine energy” is to be developed as part 
of the ongoing national debate on energy 
transition to renewables (débat sur la 
transition énergétique) conducted under the 
auspices of the MEDDE.

The key measures announced by the 
Government include:

•	 A	call	for	expressions	of	interest	(appel 
à manifestation d’intérêt or “AMI”) 
for the development of technological 
components for different types of 
marine energy installations3 and the 
installation of on-site demonstration 
projects by 2016. The purpose of an 
AMI is to encourage the development 

2 http://www.developpement-durable.gouv.fr/
IMG/pdf/2013-02-25_DP_Energies_marines.pdf.

3 Tidal power generation, wave power, ocean 
thermal energy and offshore floating wind 
energy.

ThALATTA, ThALATTA:

France commits to the 
development of electricity from 
wave and tidal generation projects
by Michel Lequien and Olivia Le Baube
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of innovative projects by providing 
public funding to selected projects. The 
AMI was issued on 13 May 2013, with 
proposals due by 31 October 2013. The 
most innovative and best structured 
projects will then be selected and the 
Government will provide up to 50 per 
cent of the required financing. The 
projects are expected to be in excess 
of €2m and represent true innovation, 
rather than merely an improvement of 
existing technologies.

•	 Planning	studies	and	consultations	
with stakeholders are being initiated, 
with a view to identifying appropriate 
sites for the development of marine 
energy installations. The planning and 
consultation process will be organised 
and managed by the State authorities 
(Préfets) in the relevant coastal regions 
of Brittany and Normandy.

•	 Preparations	are	to	commence	for	the	
future operation of “marine energy 
farms” (fermes hydroliennes). This 
is expected to involve the carrying 
out of geophysical, geotechnical, 
meteorological and oceanographic 
studies of the selected sites, as well as 
the creation of a working group on the 
legal and economic framework that will 
apply to the connection of the marine 
energy farms to the electricity grid.

 The Government’s commitment to 
provide support to marine energy was 
recently restated by Prime Minister 
Jean-Marc Ayrault, who has confirmed 
that the AMI is “an example of a priority 
project eligible for public financing” 
under the new “Investing for France” 
plan presented on 9 July 2013. Under 
the plan, an amount of €12bn will be 
invested by the State in research and 
industrial projects to promote the 
energy transition from 2016 (at the end 
of the first “Investing for France” plan 
launched in 2009), €2.3bn of which will 
be allocated to innovative projects to 
support the transition to renewable 
energy, including marine energy.

Public agencies 

There are two main public agencies in 
charge of supporting the development of 
marine energy.

France Energies Marines. France 
Energies Marines is a public-private 
institute (groupement d’intérêt public) that 
was established in March 20124 to initiate 

4 http://en.france-energies-marines.org/content/
download/14504/95281/file/12_03_12_CP_
lancement_FEM.pdf.

and finance R&D in marine renewable 
energy, and to develop and manage sites for 
the testing and validation of demonstrators 
as well as a dedicated resource and training 
centre. 

France Energies Marines has a budget 
of €130m for the next nine years, of which 
€34.9m is funded from public grants. It is 
formed of 20 industrial companies (such 
as ALSTOM, AREVA, EDF, GDF Suez, Technip, 
VEOLIA), 12 universities and research 
institutes (such as CEA, CNRS, IFP Energies 
Nouvelles) and seven local authorities 
(coastal regions, including overseas, such 
as the Government of New Caledonia). 
France Energies Marines co-ordinates five 
test sites at sea (tidal energy generation 
(turbines) site at Paimpol-Bréhat, SEENEOH 
tidal estuarine site in Bordeaux, SEMREV 
wave site at Le Croisic, and the Gulf of 
Fos (Mediterranean Sea) and the Groix 
(Brittany) floating offshore wind sites).

AdEME. The Environment and 
Energy Management Agency (Agence 
de l’Environnement et de la Maîtrise de 
l’Energie or “AdEME”) is a public agency 
(établissement public) under the joint 
authority of the MEDDE and the Ministry 
for Higher Education and Research in charge 
of assisting with the implementation of 
government policies in relation to the 
environment, sustainable development 
and energy management. As the manager 
of the governmental Programme des 
Investissements d’Avenir (Investments 
for the Future Programme), ADEME is in 
charge of the AMI for the development 
of technological components for marine 
energy installations (see above).

current and future projects

Experimental tidal energy farm
EDF is currently developing the first large-
scale tidal energy generation facilities 
off the French coast. The Paimpol-Bréhat 
project, an experimental tidal energy farm 
(parc hydrolien pilote), was initiated by 
EDF in 2004. In 2008, EDF selected the 
technology developed by Irish company 
Open Hydro (which has been controlled 
since March 2013 by French naval defence 
group DCNS). Open Hydro is supplying 
four 16 m diameter, 850 tonne turbines 
submerged at a depth of 35 m in a strong 
tidal current zone. Each turbine has a 
capacity of 0.5 MW. The first turbine was 
submerged in August 2011. The estimated 
cost of the project is €40m, €7.2m of which 
is being funded through public grants from 
the State and local authorities. The Paimpol-
Bréhat project has experienced delays, 

and EDF now expects to export the first 
electricity produced by the first turbine into 
the grid by the end of 2014. 

With an estimated cost of 
approximately €500/MWh, tidal energy 
remains too expensive. According to EDF, it 
is only when this can be brought down to 
approximately €180/MWh that it will be 
possible to develop a sustainable economic 
model for the commercial production of 
tidal energy.

France Energies Marines is operating 
its own tidal energy research and testing 
facility on the Paimpol-Bréhat site. The 
project is next to EDF’s pilot project and 
shares the connection infrastructure to the 
onshore transmission system with EDF.

First tenders for commercial tidal energy 
farms due in 2015?
In May 2013, Delphine Batho, the then 
Minister of Ecology,5 confirmed that in 
2015/2016 the Government would issue a 
first call for tenders for the development 
of tidal energy farms (fermes hydroliennes) 
for a capacity of 300 to 500 MW, to 
be developed in the period 2016-2020. 
This announcement followed a report 
published by two State agencies – the 
Conseil général de l’environnement et du 
développement durable and the Conseil 
général de l’économie, de l’industrie, et 
l’énergie et des technologies – providing 
a review of the current state of marine 
renewable energy and making a number of 
recommendations.6 According to the report, 
commercial operation of marine energy 
farms can be achieved by 2020. On that 
basis, the report recommends in particular 
that the Government sets clear objectives 
in terms of the amount of capacity to 
be installed (MW) and a timetable for 
launching the required tenders.

call for expressions of interest of 
September 2013 (AMI)
Ms Batho also indicated that, in the 
meantime, an AMI would be issued by 
the end of the first half of 2013 for the 
construction of three pilot farms off the 
coasts of Cotentin and Finistère. The 
capacity of the farms would be a minimum 
of 5 MW and would enjoy the benefit of the 
existing feed-in tariff (tarif d’achat). 

The issuance of the AMI has been 
delayed, however, pending the resolution 
of two issues that were under discussion 
between the MEDDE and ADEME, relating 

5 Ms Batho was replaced by Philippe Martin on 2 
July 2013.

6 http://www.developpement-durable.gouv.fr/
IMG/pdf/RAPPORT_ENERGIES_MARINES_2013.pdf.
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to: (i) the sites where the pilot farms should 
be developed; and (ii) the level of the current 
feed-in tariff for the electricity produced 
by installations using tidal energy, which 
ADEME considered as being too low to 
allow for any commercial operation of tidal 
production installations.

The AMI was finally announced 
by President François Hollande on 21 
September 2013, and the terms of reference 
of the AMI for the construction of pilot 
farms and the demonstration of tidal 
energy production were published in the 
French Official Journal on 1 October 2013. 

ADEME is in charge of organising 
and managing the AMI process, and shall 
select the most innovative and competitive 
projects. The public funding allocated to 
the AMI shall be spent either in the form of 
equity investments by the State (through 
ADEME) or in the form of advances or direct 
subsidies.

It appears from the terms of reference 
of the AMI that the above-mentioned issues 
have now been settled:

•	 Le	raz	Blanchard	(off	the	coast	of	
Cotentin) and le passage Fromveur (off 
the coast of Finistère) have now been 
formally selected for the development 
of three to four projects. 

•	 The	electricity	produced	by	the	projects	
shall benefit from a feed-in tariff 
(mécanisme de l’obligation d’achat) in 
accordance with article L314-1 of the 
Energy Code. The applicable feed-in 
tariff shall therefore be the tariff for 
electricity produced by installations 
using tidal energy with a capacity 
not exceeding 12 MW resulting from 
the decree of 6 December 20007 and 
the order (arrêté) of the Ministry of 
Economy of 1 March 2007 implementing 
article L314-1 of the Energy Code 
(currently €0.173 per kWh).

We note that a claim against the feed-in 
tariff for wind energy is currently pending 
before the Supreme Administrative Court 
(Conseil d’Etat), which casts serious doubts 
generally over the validity under EU State 
aid rules of the French feed-in tariff system 
for renewable energies as a whole. In this 
very uncertain context, we understand that 
ADEME intends, for each of the projects 
selected by it through the AMI, to notify to 
the European Commission the amount of 
subsidies and the feed-in tariff granted to 

7 Decree no. 2000-1196 of 6 December 2000 
“fixant, par catégories d’installations, les limites de 
puissance des installations pouvant bénéficier de 
l’obligation d’achat d’électricité”.

the project.
According to the AMI, ADEME will select 

up to four pilot farm projects. The projects 
shall comprise four to ten turbines, each 
able to produce no less than 2500 MWh of 
electricity per annum. The duration of the 
“demonstration period” shall be no less than 
two years, and the operation period shall be 
15 to 20 years. A five-year monitoring period 
is also required to assess the impact of the 
turbines and other infrastructure on the 
environment. 

President Hollande has announced 
that €30m will be allocated to each project 
selected by ADEME. Interested operators 
must submit their projects to ADEME by 25 
April 2014. ADEME will select projects on 
the basis of a series of criteria, including 
technical contents, economic and financial 
“quality” (qualité) of the project (including 
the potential financial return for the State), 
project management and environmental 
impact. The projects selected by ADEME 
will then receive public aid in the form of 
advances or subsidies, or in the form of 
equity investments in those cases were the 
project is expected to be profitable.

connection to the transmission 
system

Tidal energy farms must be connected to 
the onshore transmission network to allow 
for the export of the electricity. This raises 
technical issues that are largely similar to 
those raised by the development of offshore 
wind farms. 

However, the connection of tidal energy 
farms to the transmission system also raises 
unique issues, which have been highlighted 
in a recent report issued by Réseau de 
transport d’élecricité (“rTE”), the French 
electricity transmission system operator, in 
a report published in February 2013. 

The report, titled “Accueil de la 
production hydrolienne – Etude prospective”8 
(facilitating marine energy generation – 
prospective study) was prepared at the 
request of the Government in connection 
with the preparation of a call for tenders for 
marine energy projects. 

8 http://www.rte-france.com/uploads/
Mediatheque_docs/vie_systeme/annuelles/
divers/etude-hydrolien-2013.PDF.
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Environmental and landscape protection
A key issue raised by the report is the rarity 
of appropriate sites for the connection of 
cables to the transmission network. This 
results from the fact that the best sites for 
the establishment of tidal energy farms 
are located off protected environmental 
areas and areas of outstanding landscape 
(Cotentin, Finistère), raising potentially 
difficult permitting issues in particular. 

The urban planning Code (Code de 
l’urbanisme) has recently been amended by 
a law adopted on 15 April 20139 “pertaining 
to energy management and green energy 
transition” in order to facilitate the 
development of new projects by providing 
that the construction of connection 
installations in such protected areas can be 
authorised provided that they contribute 
to the development of renewable energy 
and do not harm the environment or 
outstanding sites.

cable stability
Another issue identified by RTE is the need 
to develop specific solutions for the laying 
and protection of cables connecting the 
farm to the shore. Tidal energy farms are 
located on sites with extreme sea and 
stream conditions (e.g. with a speed of more 
than 10 knots, the site of raz Blanchard has 
one of the strongest tidal currents in the 
world) and complex submarine geological 
structures, which affect the stability of 
transmission cables and therefore require 
specific and expensive protective works.

Evacuation of the electricity in the 
transmission system 
Given the location of the future commercial 
tidal energy farms, the export of the 
electricity generated will require at some 
point – when the aggregate capacity 
installed reaches 1.5 GW, according to 
RTE – reinforcement of the existing 
transmission network and, in certain cases, 
the construction of new transmission 
lines. According to RTE, completing 
all administrative procedures and the 
construction of the new transmission 
facilities is likely to take seven years.

9 Article L146-6 of the Urban Planning Code, as 
completed by Law no. 2013-312 dated 15 April 
2013 pertaining to energy management and 
green energy transition (loi visant à préparer la 
transition vers un système énergétique sobre et 
portant diverses dispositions sur la tarification de 
l’eau et les éoliennes).
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OFFShOrE ELEcTrIcITy TrAnSMISSIOn:

Germany’s new regime
by Maximilian Boemke

The shift from 
conventional power 
generation to 
renewables is one of 
the major political 
issues in Germany. 
According to the Federal 
Government’s Energy 
Concept, renewables’ 
share of electricity 
generation should reach 
35 per cent by 2020, 50 
per cent by 2030, 65 per 
cent by 2040 and 80 per 
cent by 2050.
These targets can only be achieved 
if offshore generation of electricity is 
expanded. Thus, the Federal Government’s 
Energy Concept policy is aiming to increase 
offshore energy generation up to 25 GW by 
2030. Investment amounting to €75bn will 

be required to achieve this goal. However, 
while the expansion of onshore wind farms 
is running according to plan, the expansion 
of offshore wind farms is lagging behind. 
One of the major reasons for this has been 
the uncertainty faced by potential investors 
in offshore wind about the timing of grid 
connection. There was and still is a risk 
that the cables will only be built subject 
to considerable time delays. Moreover, the 
applicable regulatory regime lacked clarity 
about the extent to which transmission 
system operators (“TSOs”) can be held liable 
for such delays. This led to a situation where 
investors neither invested in offshore wind 
farms nor in the connecting high voltage 
cables.

To resolve these issues, the German 
Government proposed amendments to 
the existing Energy Industry Act. Following 
intense discussions, the third act on 
amendments to the Energy Industry Act 
was adopted by the German Parliament 
and became effective on 28 December 
2012. The new provisions implement a 
whole new regulatory regime for offshore 
transmission. This regime not only covers 
provisions dealing with liability in damages 
for delays but also provisions clarifying the 
planning consent procedures for sea cables 

and insurance obligations. Finally, the new 
legal regime entitles TSOs to pass down a 
proportion of the damage payment to end 
consumers of electricity. These issues are 
discussed in more detail below.

new planning procedure 

Under the old regime, grid connection 
works would be carried out only after the 
offshore wind farm project had reached a 
certain planning stage. For TSOs this was 
necessary because it was only then that 
there was sufficient certainty that the 
offshore wind farm would be built. However, 
typically many technical problems occur 
while the grid connection works are carried 
out, leading to major delays in almost 
any offshore cabling project. This raised 
questions about the extent to which the 
applicable law provided for damage claims. 

Under the new regime, the link between 
a specific wind farm project and sea cabling 
is severed. All TSOs are now required to 
establish offshore grid expansion plans on 
a yearly basis. Each plan will list the major 
sea cabling projects and all grid expansion 
measures which will be required over the 
next ten years. Furthermore, specific dates 
pertaining to the start and the expected 
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end date of each offshore transmission 
project must be included in each plan. Grid 
expansion will thus become independent 
of any wind power project and its planning 
status. 

Grid connection obligation

As per the old regime, the TSO in whose 
control area an offshore wind farm is 
connected to a grid will be responsible 
for establishing the grid connection. 
However, as mentioned above, the timing 
of establishing a grid connection no longer 
depends on the planning status of a specific 
wind farm project, but must follow the 
provisions of a grid expansion plan. A wind 
farm operator is, furthemore, only entitled 
to a specific amount of grid capacity which 
must be granted in a non-discriminatory 
manner. An operator may, therefore, not 
claim grid capacity which is not provided 
for in an offshore expansion plan. A TSO is 
obliged to notify a wind farm operator on 
the estimated finalisation date of a grid 
connection. The TSO and wind farm operator 
will then agree on a specific realisation plan, 
including concrete milestones. In the case 
of any foreseeable delays, the realisation 
plan may be adjusted. However, adjustment 

to the expected completion date is subject 
to the approval of the Federal Network 
Agency. Thirty months prior to the expected 
finalisation date, the date becomes final and 
binding. After that point in time any delay 
to the establishment of a grid connection 
will entitle a wind farm operator to claim 
damages according to section 17e of the 
Energy Industry Act. 

Liability of a TSO

As a general rule, a wind farm operator 
is entitled to claim in damages if 
electricity cannot be fed into the grid due 
to maintenance works or due to a grid 
connection being disrupted over a period of 
ten consecutive calendar days or 18 calendar 
days during one calendar year. The latter 
time period only applies to a disrupted grid 
connection. The compensation that can 
be claimed amounts to 90 per cent of the 
respective feed-in tariff for that specific 
time period. 

If a grid connection is not established 
on the final and binding completion date, 
an operator is entitled to a damages claim, 
if the wind farm is ready for operation. 
However, the claim will run from the 
eleventh day following the final and binding 

completion date at the earliest. Any other 
possible damage claims are excluded by the 
law. This provision has retroactive effect to a 
certain extent.

The regime provides for strict liability, 
meaning that a successful claim does not 
generally depend on proving that the TSO’s 
fault caused the delay or disruption.

Settlement of burden 

Only two of the four German TSOs are 
responsible for establishing offshore grid 
connections. Thus, only these two TSOs 
carry the risk of being liable in damages 
for a delayed grid connection. In order 
to ensure the fair treatment of all TSOs, 
each TSO is entitled to settle its costs 
with regard to such damage payments 
with the other TSOs. However, if a TSO has 
acted negligently, a certain amount will 
be regarded as its own contribution which 
is not subject to a settlement claim. The 
overall amount of its own contribution 
is limited to €17.5m in the case of simple 
negligence and to €100m in the case of 
gross negligence. The applicable provisions 
provide for the statutory presumption 
that a TSO has acted in a grossly negligent 
manner. Thus, the burden of proof rests 
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with the TSO, to prove that it has not 
been grossly negligent. Finally, it must be 
emphasised that own contributions may 
not be taken into account when calculating 
grid fees, meaning that the proportion of 
damages that the TSO is solely liable for, 
because it has been held to be negligent, 
cannot be passed down to consumers.

Allocation of costs to end 
consumers 

The overall amount of settlement claims 
will be passed down to the end consumers 
of electricity. Certain limits apply if a 
threshold amount with regard to electricity 
consumption is met by an end consumer. 
Energy intensive companies will thus be 
protected against additional costs, while 
households will carry the major burden 
with regard to damage payments. These 
provisions have led to huge political 
discussions in terms of fairness.

Liability for property damages 

The new provisions not only deal with 
damage payments for delayed grid 
connections but also entitle operators to 
claim payments for property damages. A cap 

of €100m applies to each damages claim 
which has not been caused intentionally. 

Insurance provisions

The new regulatory regime envisages 
that TSOs will take out insurance to cover 
damages claims. It is provided that if such 
insurance is available then the respective 
TSOs are obliged to take out such insurance. 
The costs for such insurance will also be 
taken into account when determining the 
allocation of costs for any damages claims 
between the different TSOs through the 
levelisation mechanism.

Summary

Reform of the offshore transmission 
regulatory regime under the Energy 
Industry Act must be welcomed in light 
of the previous uncertainty associated 
with expanding offshore wind energy. The 
newly created offshore grid expansion 
plan presents an important extension 
to planning instruments to date. The 
stipulated co-ordination of the probable 
date for completing the grid connection 
between TSOs and wind farm operators as 
well as confirming the date 30 months prior 

to probable completion increase planning 
security for all participants. The setting up 
and implementation of an offshore grid 
expansion plan overall promises better 
synchronisation of the transmission system 
and wind farm construction at sea.

The liability regulations eliminate 
the legal uncertainty existing to date 
and render the commercial risks for wind 
farm and transmission system operators 
predictable. From a legal point of view it 
might seem strange that damages for 
delays will be paid regardless of the TSO’s 
responsibility. However, the purpose of it is 
to be able to pass on the costs of expanding 
offshore wind energy to end consumers. 
Through the rule of non-allocable own 
contributions, sufficient incentives are 
created for TSOs to avoid delay. It remains 
to be seen whether the settlement 
provisions prove themselves in practice. 
In particular, the differentiation between 
gross negligence and simple negligence will 
certainly raise further questions.

GErMAn FEEd-In TArIFFS:  

An uncertain outlook

The reform of the Energy Industry Act is intended to create investment security in 
the offshore wind energy sector, but a proposal made by German Federal Minister for 
the Environment, Peter Altmaier, on 28 January 2013 to curb the cost of feed-in tariffs 
under the German Renewable Energy Act (“EEG”) has sparked a level of uncertainty for 
renewables supported by the feed-in tariff regime. Due to the level of the feed-in tariff 
for electricity from renewable sources legally guaranteed by the EEG and the falling 
spot price for electricity, the burden on consumers is increasing via the EEG levy (which 
funds the feed-in tariff). In order to halt a further increase in the price of electricity, the 
Minister proposed that the EEG levy be reduced, with the reduction funded by caps and 
reductions to the feed-in tariff. It had been proposed that the reduction would also apply 
retrospectively to existing projects. The proposals are politically highly controversial in 
Germany. Among others, concerns are raised about the constitutional compliance of the 
planned measures.

Concrete changes to the EEG regime were stalled by the parliamentary elections in 
autumn 2013, but the issue has not gone away. In order to stabilise the price of electricity 
long-term, a fundamental reform of the EEG needs to take place. Reform of the EEG has 
been identified as a key priority area for Chancellor Angela Merkel’s Government, as 
recent record increases on the level of the EEG levy have placed an even greater burden on 
consumers. Since long intervals occur between investment decisions and implementation, 
particularly in the offshore wind energy sector, many potential investors fear for the 
profitability of their investments in light of renewed uncertainty. It is hoped that the 
planned reform of the EEG regime will at least make provision for appropriate transitional 
periods to allay investors’ concerns and not impose retrospective changes. 
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On 1 November 2013, Ashurst LLP and Ashurst Australia (formerly 
Blake Dawson) merged, following overwhelming approval by both 
partnerships. This creates a firm of more than 3,500 people, including 
1,800 lawyers, across 28 offices in 16 countries, with a combined 
revenue of over £550m/A$930m. 

Ben Tidswell has been elected Chair of the new fully-integrated 
global firm for a five-year term.

Ben commented: 
“I am delighted to be elected by my partners at this exciting time 

for the firm. I look forward to working with James Collis and his team, 
the Board and all of my colleagues around the world, to capitalise on 
all the significant opportunities we have as a firm. It is a privilege to be 
able to help the firm to build on its many achievements as it embarks 
on this next stage in its development.”

Mary Padbury has been elected Vice Chair, also for a five-year 
term.

Mary commented: 
“I am really excited to take on this role and to get an opportunity 

to work closely with Ben and James to realise the benefits of the full 
merger of Ashurst Australia and Ashurst LLP for all our clients and 

people wherever they are situated across the firm’s practice. I feel 
particularly privileged to be part of the team with the responsibility of 
taking our new merged firm forward.” 

Governance of the newly merged global firm is now in place 
following elections in which all partners have participated. The 
following partners were elected to the Board with effect from 1 
November 2013: Peter Armitage, Competition, Sydney; Simon Beddow, 
Corporate, London; Cristina Calvo, Real Estate, Madrid; Roger Davies, 
Corporate, Perth; Reinhard Eyring, Corporate, Frankfurt; Robert Ogilvy 
Watson, Corporate, Hong Kong; Mark Vickers, Banking, London; and 
Ian Williams, Corporate, Sydney 

Commenting, Global Chair Ben Tidswell, said: 
“Our new Board is a key element in our governance structure and 

I am delighted to welcome such a strong team from across the new 
firm to this important role. I would like to congratulate them all and 
I am confident that they will each make a significant contribution in 
shaping the firm’s future.” 

The Board also comprises Chair Ben Tidswell, Vice Chair Mary 
Padbury, Managing Partner James Collis, CFO Brian Dunlop and 
Independent Board Members Robert Gillespie and David Turner.

STOP PrESS:

We are delighted to announce the appointment 
of Michael Burns as a partner in Ashurst’s global 
energy, resources and infrastructure team.

Joining from the London office of Freshfields, 
Michael has wide-ranging energy and resources 
experience, with particular expertise in the oil 

& gas and power sectors. He advises on mergers and acquisitions, 
disposals, joint ventures, project development and commercial 
contracts and is a committee member of the IBA’s UK Energy Lawyers 
Group. Prior to joining Freshfields, Michael trained at Allen & Overy, 
where he also undertook a six-month secondment to BG Group. 

Commenting on the appointment, Ashurst energy, resources and 
infrastructure partner Geoffrey Picton-Turbervill said:

“Michael has a strong reputation for legal excellence and a real 
knowledge of the industry, which make him a good fit with our existing 
practice and a valuable addition to the team. We have established a 
strong global energy practice, which is a purely sector-focused practice, 
and having people who know and understand the industry is key. 
The energy and resources sector continues to be a key market for the 
firm and one in which there are considerable opportunities for future 
growth, particularly following Ashurst LLP’s full merger with Ashurst 
Australia.”

Ashurst LLP and Ashurst Australia merge; 
new Board appointments announced

Ashurst strengthens global energy practice with partner hire


