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Foreword
The debate around Brexit is multi-faceted and will undoubtedly have a significant
impact on the asset management industry. In this document, we take a close look
at the impact of Brexit in a technical sense. Although the outcome of Brexit is not
clear, it is evident that only countries that pay into the EU budget, and permit free
movement of people from within the EU, currently benefit to any degree from
flexible entry into the EU’s financial services single market. Brexit would therefore
challenge London’s role as the venue of choice for global firms to conduct their
European business. Whether it survives such a challenge depends in part upon the
deal that the UK manages to negotiate on exit, and in part upon London’s legendary
ability to reinvent itself where necessary. No matter where you stand on the Brexit
debate, the devil is in the detail – and this document attempts to make that detail
comprehensible.
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Headlines
•

To discuss Brexit at this stage is to balance a position which is broadly known – the EU as it is currently and post the
implementation of the agreed reform package against a post-Brexit future which is largely unknown, depending as it does on
multiple variables.

•

Access to EU markets for fund managers is likely to be restricted as a result of the loss of pan-EU passports and UCITS status
for funds.

•

Much of the relevant EU legislation incorporates an equivalence process intended to permit access to the EU by “third
country” (i.e. non-EU) institutions. This document looks at some of the key pieces of legislation in that context.

•

It is at best uncertain whether the necessary equivalence decisions will have been issued in respect of the UK pre-Brexit.

•

The likelihood of this will depend on the processes involved and the motivations of key protagonists at a macro level and in
relation to particular pieces of legislation.

•

Third country status for the UK might make EU-wide capital raising for funds managed out of the UK more difficult.

•

A primary risk for institutions which access EU markets from the UK is therefore the post-Brexit loss of that access on a
short or longer-term basis because no equivalence decision has been issued in time. Whether this risk is material depends
on the business mix of the institution in question and its current structure. A key challenge in mitigating this risk is that
implementation of a solution may be a lengthy process, and the final landscape will only become clear at a relatively late
stage in the Brexit process.

•

Other issues are harder to assess at this stage; for example, the effect of Brexit on a highly skilled and multinational workforce
and – longer term – any effect on London’s esteemed status as a financial and legal centre.

•

Boards, senior management and regulators are asking, and will be asking, institutions to assess their risks and to demonstrate
adequate planning. This document aims to help you examine your institution’s position in this regard and identify the priority
areas for consideration and, if necessary, action.
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Withdrawal from the EU –
practicalities
•

Any UK withdrawal from the EU would need to follow the process set out in Article 50 of the Treaty on European Union and
would take effect on the earlier of:
•

entry into force of a withdrawal agreement establishing the framework of the UK’s future relationship with the EU; and

•

two years after notification of withdrawal to the European Council by the UK Government (absent unanimous agreement
to extend).

•

The European Communities Act 1972, the English statute which brought the UK into the EU as a matter of domestic law,
would need to be repealed. This would result in the effective repeal in the UK of all directly and indirectly applicable EU
legislation.

•

“Saving legislation” would likely be enacted by the UK in many areas (including financial services) to maintain the status quo
and avoid legal voids, at least initially.

•

Much EU-derived legislation would need to be replicated to allow key industries, including the banking industry, to continue
to function in a meaningful way. A conservative timeframe estimate for this process would be ten years.

•

Any upside of a reduction in regulation would be countered by the downside of inevitable restriction of access to the EU’s
single market.

•

The UK would become a “third party” for the purposes of much EU legislation. This would mean that, in order to continue to
do business with EU entities, the UK would need to maintain a regulatory environment at least “equivalent” to that of the EU,
despite not benefiting from the advantages of being a member. Obtaining an equivalence decision could be time-consuming
and may become political. In certain cases (e.g. UCITS), there is no equivalence regime.

•

Banks currently relying on the EU “passporting” regime may need to set up subsidiaries across Europe in order to continue to
do business there.
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Ongoing relationship with the EU –
potential models
Free trade agreement
Negotiation of a comprehensive bilateral free trade agreement (FTA) with the EU would allow reasonable access to the internal
market in some areas but would not afford the UK any influence over EU regulation of those areas.

World Trade Organization approach
Adoption of the “most-favoured nation” model used by the WTO would require the EU to grant the UK trade advantages at least
equal to those granted to the nation to which it gives the “best” treatment. The UK would not be required to contribute to the
EU budget but it would also not have automatic access to the internal market of the EU. All UK exports to the EU would need to
comply with applicable regulations but the UK would have no influence over the development or application of these.

Customs union
Creation of a free trade area (for goods but not services) and establishment of a common external tariff. The UK would not need
to contribute to the EU budget but it would be required to comply with EU regulation on product standards while having no
influence over its development.

EFTA membership
This would require negotiation of a set of bilateral accords governing UK access to the EU in certain sectors. This would
potentially involve negotiating and adopting a huge number of individual accords. FTAs would also need to be agreed in relation
to other sectors. Switzerland has a similar relationship with the EU but its ongoing viability is in question.

EEA membership
Membership of the European Economic Area would allow
unfettered access to the internal market of the EU but
would not address many of the UK’s political concerns; for
example, it would require a large contribution to the EU
budget and would not allow the UK to impose restrictions on
immigration.
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Background
The UK is currently Europe’s major international financial centre and leads in most financial
services areas. London is the second largest global centre for hedge fund managers after New
York, with assets under management in the UK totalling US$2.3 trillion at the end of 2013.
The UK is home to 41 per cent of Europe’s private debt fund managers. Private equity funds
in the UK are estimated to have around £147 billion assets under management. London offers
proximity to key services such as prime brokerage, custody and auditing. Other parts of the
UK, such as Scotland, are the global headquarters of some of Europe’s fund management
companies.
While the UK remains Europe’s leading centre for fund management, it ranks behind Luxembourg and Ireland as a leading
location for funds domicile, a position that the UK Government has actively tried to address. Many fund managers are
delegated portfolio managers that rely on rules in the Markets in Financial Instruments Directive (MiFID), the Undertakings
for Collective Investment in Transferable Securities Directive (UCITS) and the Alternative Investment Fund Managers Directive
(AIFMD) permitting delegation by EU firms to UK investment managers, and much will depend on whether the UK rules after
Brexit will be viewed as equivalent.
The UK has, for many years, played a major role in setting global standards for financial services firms. Indeed, much
European legislation and regulation in this area is essentially implementation of recommendations made by global
bodies in which UK representative bodies have had influential roles. Since the financial crisis, there has been an increase in
rules emanating from the EU affecting the asset management industry, most notably the AIFMD. The European Markets
Infrastructure Regulation (648/2012) (EIMR) imposes clearing, risk mitigation and reporting obligations on financial
counterparties (this definition includes alternative investment funds managed by alternative investment managers, as well
as UCITS and their management companies).
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In relation to credit funds, the European Commission is currently considering how to create a properly functioning single market
by reducing reliance on bank lending via its Capital Markets Union initiative. The initiative, which has received support from the
UK Government, is looking at (among other things) ways to improve cross-border distribution of investment funds, stimulating
long-term and infrastructure investment, and removing regulatory and administrative barriers. Many consider that the UK should
continue to contribute and seek to shape the debate, however this maybe in doubt should Brexit occur.
The UK’s membership of the EU affords it access to the world’s largest single market, comprising approximately 500 million people
and with a GDP of an estimated €13 trillion. Key to this is the EU passporting regime which permits an EU firm, once authorised in
a Member State, to provide services/market funds cross-border into Member States. For retail investors in the EU, this has come via
the UCITS regime. The UCITS “brand” is globally recognised, owing to the protection it affords retail investors, and it is accepted by
investors outside the EU, such as in Asia.
A UCITS fund must be domiciled in the EU and managed by an EU management company, and third country firms (who do not have
access to the single market) do not have any passporting rights. There is no equivalence assessment regime whereby certain rights
are afforded to third country firms. Should Brexit occur, and depending on the type of exit, UK UCITS and management may have to
migrate or redomicile into an EU Member State unless the UCITS is restructured so that it can self-manage.
Under the AIFMD, Alternative Investment Fund Managers (AIFMs) outside of the EU must use local private placement regimes
market alternative investment funds or rely on “reverse solicitation”. The AIFMD envisages extending the passport to non-EU funds
and managers following approval by the European and Securities and Market Authority (ESMA) as to whether their regimes are
equivalent. Should Brexit occur and the UK not join the EEA, UK AIFMs would no longer be EU AIFMs, and UK fund managers would
likely either have to use local national private placement rules (if available) or wait for the UK to be deemed equivalent and for the
passport to be extended.
The terms governing access to other markets around the world are generally set by free trade agreements (FTAs) made by the
EU with other countries. There are currently FTAs in place between the EU and around 60 other countries and while the UK
is a signatory in its own right to these FTAs, the legal commitments in them regarding trade (including financial services) are
exclusively between the EU and the relevant country.
Brexit would force the UK asset management sector to undertake a fundamental review of their operations and the outcome
would likely depend upon a number of factors, including the following:
•

The nature and outcome of the negotiations between the UK and the EU over the UK’s withdrawal treaty – will the EU
present the UK with a package designed to discourage other Member States from leaving? Will the negotiations be short
and sweet or long and bitter? Will they produce a treaty at all or will the UK simply drop out and become yet another “third
country”, as the EU terms non-Member States?

•

The nature and outcome of the negotiations between the UK and the approximately 60 non-EU countries with which the EU
on behalf of its Member States (including the UK) has FTAs, many of which cover financial services and which would cease to
be binding as between the UK and those other countries.

It is important to bear in mind in this context that whatever the nature of the ultimate arrangements the UK puts in place
following Brexit, the process of getting there may not be a smooth one. In particular, any period of political and/or economic
disturbance or uncertainty, especially if it is at all protracted, may have an impact on the decision-making process.
Although the Investment Association has not taken an official position on the UK’s membership of the EU, speaking before a
Treasury Select Committee hearing, the Investment Association’s interim chief executive, Guy Sears, said a departure “would give rise
to significant changes and disruptions” for fund groups and also referred to the loss of influence in the EU policy-making process.
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Access to European
passporting after Brexit
AIFMD
Summary position
If the UK does not join the EEA following a Brexit (and thus does not maintain full access to the internal market), the position of UK
fund managers which are registered under the AIFMD will hinge on whether equivalence is granted to the UK. If no equivalence is
granted UK AIFMs may be left having to market their funds into Europe in accordance with private placement rules.

UK Exit Analysis
Investment managers who are categorised as AIFMs under AIFMD would, upon Brexit, need to assess their options for accessing
European investors and for managing EU-based funds.
Currently, under the AIFMD, the following is broadly the case:
•

EU AIFMs (fund managers) may manage and market EU funds around Europe on a cross-border passport basis; and

•

Non-EU AIFMs may market their funds into Europe in accordance with private placement rules.

If the UK does not join the EEA following Brexit (and thus does not maintain full access to the internal market), the position of
UK fund managers which are registered under the AIFMD will hinge on whether equivalence is granted to the UK; this is because
they will become non-EU AIFMs and currently fall under the second limb above.
However, under the AIFMD, the ESMA is required to issue an opinion as to whether the “AIFMD marketing passport” could be
extended to (i) EU managers of non-EU AIFs; and (importantly in the case of a Brexit) (ii) non-EU AIFMs. Last year, the ESMA stated
that Jersey, Guernsey and Switzerland were deemed “equivalent” and therefore approved jurisdictions. At some stage therefore, one
would hope, the passport will be activated in respect of fund managers in such jurisdictions by a delegated act of the European
Commission. When this occurs, an AIFM from such a country who manages AIFs may apply to the relevant EU Member State
regulator (which depends on certain criteria) for full authorisation under (and be subject to full compliance with) the AIFMD and
may then market those AIFs throughout the EU on the basis of the AIFMD marketing passport. Upon Brexit therefore, if the UK
was deemed equivalent, UK AIFMs would find themselves with another European regulator with certain supervisory oversight over
them.
The above also assumes that the UK is deemed equivalent. It would seem difficult for this not to be the case given the status quo;
however, it is noted that the US is not currently deemed an “equivalent” jurisdiction and the rationale for such currently appears
more political than subjective.
Finally, it must also be noted that there are not that many UK AIFMs. Rather many UK fund managers are not AIFMs and are
instead delegated portfolio managers (providing services to funds and AIFMs on a MiFID cross border passport basis). Therefore,
considerations detailed in relation to MiFID and the CRD will apply in order to consider whether this model will continue to exist
in a materially unmodified way.
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MIFID
Summary position
Brexit (if not based on a Norwegian/EEA model) would leave the UK as a third country, the consequence of which is that UK
based investment firms would lose their current passporting rights under MiFID. This would mean, for example, that UK subadvisors/managers could only advise EU investment managers according to the law of each Member State. MiFID II would allow
UK managers (if the UK is considered equivalent) to provide services in the wholesale market across Europe.

UK Exit Analysis
MiFID provides the framework for the authorisation and regulation of “investment services and activities”. Currently, a MiFID
investment firm (that is, an EEA-based investment firm) is permitted to passport across Europe (on a branch or services basis)
investment services and activities. This is particularly relevant to investment managers who act in a sub-advisory capacity to
investment manager (such as an EU AIFM or a non-EU AIFM). For AIFMs who also carry out “investment services” in addition
to managing an AIF, such as investment advice and execution, the MiFID permits a passport for these services across the EU
(although this does not extend to the managing of the AIF, which is subject to the AIFMD passporting regime discussed above).
In contrast, third country firms, such as those based in the US or Hong Kong, cannot rely on the MiFID passport without
establishing an authorised firm in an EEA Member State. Therefore, Brexit (if not based on a Norwegian/EEA model) would leave
the UK as a third country, the consequence of which is that UK-based investment firms would lose their current passporting
rights under MiFID. This would mean, for example, that UK sub-advisers could only advise EU investment managers according to
the law of each Member State. Equally, UK investment managers would lose the MiFID passport right to carry out the execution
of orders on an EU-wide basis, where relevant to that manager’s business.
This general position is modified by MiFID II (coming into effect on 3 January 2018), which will establish a bifurcated third country
regime that applies separate provisions according to the category of a firm’s clients; there are separate regimes for retail and for
the wholesale market.

Retail market
In terms of the retail market, a third country firm may only be able to conduct business with a retail client if the firm has
established a branch in that Member State. For investment managers who deal with per se professional clients, this will be of
interest because of the possible reclassification of local authorities, under MiFID II, to retail clients (a UK investment manager who
provides investment services to an Italian local authority, for example). Upon Brexit and the UK becoming a third country, the UK
investment manager would only be able to deal with such European local authorities if it established a branch in the Member
State (assuming the Member State has implemented the MiFID II retail third country regime and reclassified its local authorities as
retail). In order to be able to establish such a branch, under MiFID II, the Member State would have had to carry out an assessment
of the UK. Some of the criteria that will be considered are whether the services that the firm is seeking to carry out are subject to
authorisation and supervision in its third country (i.e. the UK), that co-operation and tax agreements are in place, and that the firm
belongs to a relevant investor compensation scheme. The UK should meet all these requirements on Brexit – provided that politics
do not hamper or delay the process (and one can well see that they might with certain Member States).
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Wholesale market
In relation to services to professional clients and eligible counterparties, the story is different. Article 46 of MiFIR states that a
third country firm may provide investment services/activities to eligible counterparties and to professional clients within the EU
without the establishment of a branch where it is registered in a register of third country firms kept by the ESMA. However, there
is a catch – the ESMA is required to register a third country firm that has applied for the provision of investment services/activities
throughout the EU only where:
•

The commission has adopted an equivalence decision, and

•

The firm is properly authorised and regulated in that third country to carry on relevant investment services and co-operation
agreements have been established.

If the above conditions are met, Member States are required not to impose any additional requirements on the third country firm.
The crucial question is whether the UK would be deemed equivalent, thus enabling pan-European access to professional markets
by UK investment managers. Broadly, the criteria include that the third country firm is subject to authorisation and effective
supervision and enforcement on an ongoing basis, sufficient capital requirements, governance and internal control, appropriate
conduct of business rules and an appropriate market abuse regime.
The extent and interpretation of these requirements is debatable, and much would turn on what exactly the financial
architecture would look like post-Brexit. However, assuming there is not a “bonfire of the regulations” (and the Treasury’s and
the Bank of England’s recent response to the European Commission’s call for evidence on EU regulatory framework for financial
services suggests there will not be), it is likely that the UK would meet the above tests (politics, as always, is the gatekeeper and
makes any speculation with regard to equivalence uncertain).
It should also be noted that under both the retail and professional regimes, business could still be conducted by UK firms where
EEA clients have at their exclusive initiative requested the service – this will be an important point for certain UK investment
managers.

UCITS
Summary Position
In the case of a Brexit (that did not follow a variant of the Norwegian style EEA model) UK UCITS would have to register under
each Member State local regime within the EEA, rather than being able to rely on pan-European access.

UK Exit Analysis
If the UK did not retain access to the single market upon Brexit, the position with respect to UK-established UCITS would need
to be assessed. At the heart of the UCITS regime (established over two decades ago and on its fifth iteration) is the aim to
provide for a harmonised EU legal framework for the marketing and distribution of retail funds. The key advantage of the UCITS
European passport is that it allows fund promoters to create a single product for the EU as a whole, rather than having to tailor
an investment strategy on a jurisdiction-by-jurisdiction basis.
Under the current regime, a UCITS seeking to market its units/shares in another Member State will inform its home regulator
of its intention by submitting a notification letter together with the relevant documentation attached the (latest version
of the UCITS rules, for example). However, third country firms (who do not have access to the single market) do not have
passporting rights under the UCITS regime, and there is no equivalence assessment mechanism by which third country firms are
automatically granted certain rights (such as with MiFID and the AIFMD).
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In the case of Brexit (that did not follow a variant of the Norwegian-style EEA model), UK UCITS would have to register under
each Member State’s local regime within the EEA, rather than being able to rely on pan-European access. This will be a significant
point for the industry, given that the UK has approximately 12.5 per cent of Europe’s net UCITS assets, with Luxembourg, Ireland
and France being the only EEA countries with greater UCITS assets (EFAMA, Quarterly Report, N° 59). However, if Brexit did occur
and the UK managed to secure access to the single market (either following a Norwegian or Swiss model), then UK-based UCITS
would likely (depending on the details) still be able to rely on the UCITS EU passport.

Trade reporting and clearing requirements
Under the European Markets Infrastructure Regulation (EMIR), EU entities’ trading derivatives are subject to comprehensive
rules regarding clearing, trade reporting and risk mitigation, in line with commitments made by G20 leaders in the wake of the
collapse of Lehman Brothers. Under the EMIR, entities are categorised as either (i) non-financial counterparties (NFCs), which
category is further broken down into NFCs which exceed certain position thresholds (NFC+s) and those which do not (NFC-s),
or (ii) financial counterparties (FCs). The definition of an FC explicitly includes (i) a UCITS and, where relevant, its management
company, authorised in accordance with UCITS; (ii) an alternative investment fund managed by AIFMs authorised or registered in
accordance with the AIFMD; and (iii) an institution for occupational retirement provision within the meaning of Article 6(a) of the
Occupational Pensions Fund Directive (2003/41/EC).
As an EU regulation, EMIR is directly applicable in all EU Member States. It applies to FCs, NFC+s, NFC-s, central counterparties
(CCPs) and their clearing members, trade repositories and some trading venues. Not all entity types are subject to all of the
obligations, but the types of funds listed above are, by virtue of falling within the FC category, subject to many of them. Some
of the obligations arising under the EMIR, such as the requirement to clear certain derivative contracts, are being phased in for
different categories of counterparty over time. Others, such as the requirement to report trade details, are already fully in force.
The main obligations arising under EMIR are discussed in more detail below.

Trade reporting
In terms of scope, the trade reporting obligation is the widest-ranging of the EMIR obligations. It applies to all EU entities which
have entered into any form of derivatives contract, including exchange-traded derivatives as well as OTC derivatives. There is no
de minimis in terms of volume or value of transactions below which the obligation does not apply. Counterparties are required
to report counterparty-specific data and trade-specific data to an authorised TR no later than one working day after (i) executing,
(ii) modifying, or (iii) terminating a derivative contract. FCs are also required to mark to market their contracts and any collateral
supporting such contracts on a daily basis.

Clearing
The overarching clearing obligation established under EMIR applies only to transaction types which are specified in
supplementary secondary legislation. At the date of this document, the only transaction types which have been specified are
certain interest rate swaps and forward rate agreements. However, as more secondary legislation is passed, more contracts
will need to be cleared. The clearing obligations for each transaction type are being phased in over time, with different
counterparty types being subject to different implementation dates depending on their size and EMIR status. Consequently, the
implementation dates for funds will vary depending on which category they fall under. Any funds which are already clearing
members of a CCP for any of the specified classes will need to clear certain trades from 21 June 2016, and will also be subject to an
additional “frontloading” requirement. Other funds will need to clear from 21 December 2016 or 21 June 2017, depending on the
size of their derivatives portfolio, and may also be subject to frontloading.
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Risk mitigation
As mentioned in Clearing above, not all derivative transactions need to be cleared. If a particular transaction, or group of
transactions, is not subject to mandatory clearing, FCs (and some NFCs) will instead need to comply with various risk mitigation
requirements, including requiring the exchange of collateral in respect of such non-cleared trade(s). At the date of this document,
the secondary legislation detailing this limb of the EMIR obligations has not yet been adopted by the European Commission, but,
assuming that the rules are adopted in their current form, it is expected that they will enter into force in June or July 2016 and
will be phased in between September 2016 and September 2020 depending on the counterparty size by trading volume. The new
rules will divide collateral into “initial margin” and “variation margin”, will impose restrictions on re-hypothecation of certain types
of collateral, and will lead to a comprehensive change in the way in which derivatives contracts are collateralised.

EMIR post-Brexit
Post-Brexit, absent any special agreement, EMIR would cease to apply in the UK. This means that, in theory, the UK could choose
to disregard all of the previously applicable EMIR provisions entirely. In practice, however, given that the UK is a G20 member, it
would need to adhere to the agreed principles underpinning EMIR even if it were to leave the EU. It is therefore likely that the UK
would transpose EMIR and its related secondary legislation into domestic legislation wholesale, with any necessary conforming
amendments, so obligations which apply to funds under EMIR would most likely to continue to apply post-Brexit (albeit under
a different, domestic, piece of legislation). Furthermore, EMIR would still apply to any EU-based counterparty of a UK fund, so,
in the absence of an equivalence decision in respect of the UK regulatory regime generally, any trade transacted with an EU
entity would still need to comply with certain requirements under EMIR. UK funds would need to continue to adhere to some
of the procedures required by EMIR (such as establishing and communicating to their counterparties their EMIR classification),
as their EU counterparties would need this information for various EMIR-related purposes. They would also need to maintain
arrangements with CCPs, as their EU counterparties would require eligible trades to be cleared through an appropriate CCP. No
equivalence decisions have yet been issued under EMIR, although presumably, given that the UK is already EMIR-compliant, the
issuance of such a decision would be forthcoming in short order (subject to any political issues).
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Transaction documentation
Generally speaking, we would view the documentation impact of Brexit as second-order in
comparison to issues of access to markets and equivalency generally. For example, where
investment management agreements/fund documentation restricts investments to the EU, then
(depending on the drafting), Brexit could have the effect of changing the scope of the mandate
– possibly contrary to the parties’ intention. Ultimately, Brexit would necessitate a (further)
comprehensive due diligence exercise; existing documentation and trading arrangements would
need to be thoroughly reviewed prior to Brexit to ensure that any potential pitfalls had been
identified and, where necessary, eliminated. We would also expect the various industry bodies and
trade associations, such as ISDA and the LMA, to assist with this on a macro level and help ensure
a smooth transition wherever possible. This could give rise to additional industry protocols or
standard form amendment agreements.
In this section, we look first at some issues of common application across documentation before looking at specific market
documents in more detail.

General documentation issues
Governing law
All EU countries currently apply the same set of rules to determine the governing law of both contractual and non-contractual
obligations. The relevant regulations are the EU Rome I regulation (Rome I) and EU Rome II regulation (Rome II) respectively.
Both require the court in question to give effect to the parties’ express choice of law in most cases, regardless of whether the
contracting parties are located in a Member State and regardless of whether the parties have chosen the law of a Member
State. This significantly reduces legal risk by providing certainty as to the legal rule book which will govern the parties’ respective
responsibilities to each other.
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Post-Brexit, although Rome I and Rome II may no longer apply in the UK (although the UK and the EU could, of course, agree for
the UK to remain subject to these regulations as part of the Brexit settlement), it is unlikely that the English courts would change
their long-standing approach of respecting contracting parties’ choice of law, which predates Rome I. There is perhaps more of a
question mark in relation to the English courts’ future approach to choice of law clauses in respect of non-contractual obligations.
This is because English law did not give parties an express right to choose the law applicable to non-contractual obligations
prior to adopting Rome II. Nonetheless, the legal certainty produced in this area since Rome II, and the English law’s respect for
party autonomy generally, means it is likely that these choice of law clauses will continue to be respected post-Brexit. Rome I and
Rome II would, of course, still apply to the remaining Member States, so they would still be obliged to give effect to an Englishgoverning law clause even if the UK were no longer an EU member.

Jurisdiction
While Brexit could result in initial uncertainty and relatively minor changes to contractual documentation – perhaps a shift to
exclusive jurisdiction clauses or even to arbitration clauses – it is unlikely to be particularly problematic in the medium to long
term. The recast EU Brussels regulation (the Recast Regulation) determines which court has jurisdiction over a particular matter
and also provides for reciprocal recognition across the EU of judgments handed down in Member States. The general position
under the Recast Regulation is that proceedings against a party must be brought in its place of domicile unless the contract in
question contains a clause conferring jurisdiction on a particular country (as is the case in the majority of financial contracts).
Theoretically, therefore, without the Recast Regulation there could be some uncertainty as to whether the English courts would
have jurisdiction to hear a specific case and/or whether an English law judgment could be enforced elsewhere in the EU (and vice
versa). However, there are several other international conventions to which the UK is either already a signatory or could become
a signatory, which could help to mitigate this uncertainty. These all have a similar effect to the Recast Regulation and include the
Lugano Convention, which applies between all EU countries and Norway, Iceland and Switzerland. It is possible that the UK would
accede to this in its own right following Brexit. It may also accede to the Hague Convention, which has a similar effect but applies
only where exclusive jurisdiction clauses are used. The New York Convention (to which the UK is already a signatory in its own
right) provides for reciprocal enforcement of arbitration awards.

English law as an international law of choice
English law has long been one of the most popular choices of governing law for international contracts, for reasons largely
unrelated to the UK’s membership of the EU. Following Brexit, that rationale may be weakened. Brexit could encourage a trend
towards the adoption of New York law for financing documentation. English law is considered to be stable and is backed by a
large body of case law that can be drawn on to predict a greater certainty of outcome. The English courts have a reputation for
being highly skilled, consistent, independent and fair. Furthermore, English contract law has developed largely independently of
EU law and the law on key contractual issues derives principally from English common law. These factors combined suggest that
English law is likely to retain its current privileged position.

Material adverse change and credit deterioration
Although there may initially be some concern around material adverse change clauses, in our view it is, generally, unlikely
that either a “Leave” vote or Brexit would, in and of itself, constitute a material adverse change event of default. Of course, if a
borrower’s business is particularly dependent on EU legislation and free access to EU markets, Brexit, which wouldsubstantially
diminish those access rights, could conceivably result in a material adverse change.
Similarly, a disorderly Brexit, or poorly or inadequately negotiated Brexit terms, could potentially lead to ratings downgrades for
specific issuers. These could in turn lead to higher financing costs for the issuers affected and difficulties in raising new debt. They
could also give rise to the early termination of transactions under contracts, such as ISDA Master Agreements, which had built-in
additional termination rights triggered by a ratings downgrade.
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Dealing with counterparties
Counterparty insolvency
Over recent years, due to a combination of the UK’s flexible and sophisticated restructuring laws and the effects of the European
Regulation on Insolvency Proceedings (ECIR), the UK has become the restructuring capital of Europe. This has been of assistance
to fund managers who focus on distressed debt and restructuring opportunities. One particularly useful method to restructure
debt, under English law, is by way of a scheme of arrangement. This avoids the need to have to file for formal insolvency under
the corporate’s Member State law. However, one of the conditions for obtaining the English court’s sanction for a scheme of
arrangement is that the scheme should be recognised and effective in any other relevant jurisdiction, so that creditors in those
other jurisdictions cannot avoid the effects of the scheme in foreign courts and gain an unfair advantage over other scheme
creditors. This is usually achieved by way of the Recast Regulation. However, post-Brexit, it may be difficult to persuade an English
court that an English scheme of arrangement will be recognised and enforced in relevant EU Member States, especially if the
UK chose not to accede (or was unable to negotiate accession) to the Lugano Convention for any reason (see Governing law and
Jurisdiction above).
Alternatively, if it is too late to launch a scheme of arrangement to avoid formal insolvency, but the entity has its centre of main
interest or an establishment in the UK, then it can initiate insolvency proceedings in the UK and, under the ECIR, the insolvency
proceedings will have automatic Europe-wide recognition and effect. This has proved particularly useful in large group insolvencies
where several of the European subsidiaries have had their centres of main interest in the UK because it enabled the English
courts to grant administration orders for all of them and appoint the same administrators to each entity, thereby facilitating a
co-ordinated approach to maximising the group’s insolvent estate. For investment managers involved in advising or managing
funds that seek restructuring opportunities, the above has meant that conducting restructurings under UK restructuring laws has
become an attractive option.
The combination of the ECIR, the Recast Regulation, Rome I and Rome II (see Governing law and Jurisdiction above) requires all
Member States to recognise UK insolvency proceedings, UK judgments and choice of law clauses respectively. Post-Brexit, these
regulations will (absent any specific agreement) cease to apply and there is no assurance that the UK would be able to negotiate
comparable arrangements with the EU. In the absence of any such arrangements, the fallback for English insolvency officeholders
seeking recognition in EU Member States would be to rely upon the domestic laws of those EU Member States which grant
assistance to foreign officeholders. These laws would differ on a state-by-state basis.
The fallback for foreign officeholders of entities whose centre of main interest or an establishment is in an EU Member State
and who need recognition and assistance from the UK courts would be the UNCITRAL Model Law on Insolvency (which the UK
has implemented by means of the Cross Border Insolvency Regulations 2006). This gives representatives of foreign insolvency
proceedings a right to apply to the UK courts for recognition and request discretionary relief. The relief available is not as powerful
as the effects of the ECIR but it does facilitate cross-border effectiveness for European insolvencies needing assistance from
the UK. Unfortunately, very few Member States have adopted this Model Law so its usefulness for recognition of UK insolvency
proceedings in other European countries would be limited. The fact therefore that foreign officeholders would have better tools for
recognition and assistance available to them in the UK than UK officeholders would have in most other EU Member States would
be a disincentive to the EU to negotiate a more reciprocal arrangement to replace the ECIR if the UK were to leave the EU.
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DOING BUSINESS
Employment
If the Referendum results in a “Leave” vote, there is unlikely to be a wholesale change to UK employment law in the short or even
medium term because EU employment protections are now hard-wired into the UK labour landscape. For example, the Equality
Act 2010 will almost certainly not be repealed or changed in any significant way, because to remove such protections from UK
employment law would be too politically sensitive. As such, it is probable that saving legislation will be implemented by the UK
Government to preserve the status quo, save in respect of certain pieces of EU-derived legislation which have been identified by
the Government as prime targets for change. One example is the Working Time Regulations, which are disliked by businesses for
a number of reasons, particularly because of the 48-hour working week cap. However, the UK has always had an opt-out to the
48-hour working week, which banks and other City institutions have been able to take advantage of in order to sidestep the weekly
cap. On that basis, repealing this legislation is unlikely to represent any significant improvement in the flexibility of the workforce
in the financial sector. Similarly, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) have been cited
as a popular candidate for change. However, most businesses have become accustomed to the transfer of employees on a business
sale and, in particular with regard to outsourcing, have become reliant on the certainty that employees will transfer on a service
provision change. It therefore seems unlikely that any major changes would be made to TUPE, although it is possible that some
minor amendments may be made to enable businesses to harmonise terms and conditions of employment more easily following
a transfer. There is, however, one piece of legislation which, due to its unpopularity, may be repealed in its entirety: the Agency
Workers Regulations. Such a repeal would benefit banks and other employers, as they would be subject to far fewer restrictions
and obligations with regard to temporary workers. It is also important to note that even if there were a desire to make sweeping
changes to UK employment law, it is likely that that there would be an imposition on the UK to maintain (at least certain aspects
of) EU employment policy so that the UK was not seen to be undercutting Member States for a competitive advantage by having
lower employment standards.
Notwithstanding the above, one area which is likely to experience a significant change is the extent to which people will continue
to be able to move freely from the EU to the UK and vice versa. The institutions of the City (particularly banks) often rely on a skilled,
multilingual and mobile workforce, and the free movement of people has to date facilitated this. If free movement was curtailed, or
removed completely, this could significantly restrict the extent to which banks and other employers were able to recruit from the
European workforce and to which they could move their people around the business. At present, the UK applies a “points-based”
system to non-EU nationals which creates a series of hurdles and makes it extremely difficult to recruit from outside the EU. If
this system were applied to EU nationals as well, it could impose significant restrictions on the available pool of labour and reduce
access to the expertise which is often sought from a foreign workforce.

Tax
National and international influences on the UK tax system
Competence on direct taxation remains primarily with Member States rather than with the EU, so relatively few directives have
been adopted in relation to direct tax and these are of limited scope. The Commission has suggested a number of much more
sweeping measures, particularly the so-called common consolidated corporate tax base. So far, such proposals have not gained
sufficient traction to proceed; EU law has been much more impactful in the area of customs duties and VAT (see below for more
information).
The major international influence on the UK tax system over the next few years, irrespective of the result of the Referendum, will
be the OECD project on base erosion and profit-shifting (also known as BEPS). Equally, the UK’s existing network of bilateral tax
treaties with each of the other 27 Member States would remain in place, irrespective of the result of the Referendum.
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VAT
VAT is governed by a number of EU provisions, in particular the Primary VAT Directive. The provisions relating to financial services
remain in broadly the form drafted in 1977 and, given the range of financial services that have developed since then, this is suboptimal. However, the need for unanimous consent for any changes prevented the recent EU reform process from clarifying the
impact of VAT on financial services. In particular, the scope of the outsourcing exemption for financial services was too controversial
for unanimous consent to be possible. For that and other reasons, HMRC has had to work with industry to come up with some
pragmatic interpretations and solutions in this area. Post-Brexit, the UK would need to retain some form of VAT to balance its
budget. However, it would have much increased scope to clarify and improve the rules. The downside of this would be that the UK’s
rules would begin to diverge from the (reasonably standardised) VAT approach adopted by the remaining Member States.
Flexibility to change the UK tax system
Notwithstanding that there have been few directives, the EU has, indirectly, strongly influenced the design of the UK tax
system. This is because the Member States’ tax systems are not permitted to contravene the wider EU principles of freedom of
establishment and free movement of capital (the Freedoms), leading to successful taxpayer claims against the UK Government
which have run into the billions of pounds. It has also meant that the UK tax system has been changed to conform with the
obligations imposed by the Freedoms. This would likely remain the position under a post-Brexit EEA or EFTA option. However, if the
UK adopted a different post-Brexit model, then it would be freed from those rules and also from the state aid restrictions imposed
by EU membership, allowing the UK to adopt tax policies promoting certain behaviours, spending or sectors. In theory, this could
be used to benefit particular aspects of the financial services industry. However, in practice, the UK has used its tax system to
effectively penalise many areas in the UK financial services sector – through the bank levy and 8% surcharge, for example – so any
benefits may well arise elsewhere.
Capital markets
The UK has consistently resisted the proposed introduction of an EU financial transactions tax (FTT) unless it is introduced globally.
Nine Member States are still in discussions about introducing a more limited FTT, but the UK would not be required to introduce
this irrespective of the result of the Referendum. However, some of the FTT proposals would have imposed material costs on UK
banks and branches; it remains to be seen how that plays out, particularly post-Brexit, when the UK may not be able to rely on
some of its original arguments as to why UK banks should not be exposed to such costs.
Instead of the FTT, the UK has stamp duty and stamp duty reserve tax. The rules in relation to instruments other than vanilla debt
or shares are not clear, so one positive impact of the EU’s capital duty directive has been to remove certain occasions of charge
under the UK domestic stamp duty rules. Brexit would remove that protection. Thus, issuers of structured notes and warrants and
certain convertible products would need to revisit whether they were subject to stamp charges on issue or transfer.
Group restructurings
If any of the regulatory changes above impacted the capitalisation and/or holding structures for banking businesses, then the
tax consequences of the required restructuring would need to be considered. Many multinational groups undertake internal
restructurings to simplify their operations under the Cross Border Mergers Directive as implemented into UK law. This process
facilitates the automatic transfer of assets and assumption of liabilities, which may no longer be possible as between companies in
the UK and in the remaining Member States post-Brexit.
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The impact of the bank levy means that non-UK headed groups have tended to avoid using UK holding companies for foreign
subsidiaries. However, UK-headed multinational groups will want to consider whether, post-Brexit, they could lose access to the
benefit of the so-called parent-subsidiary directive, which could lead to the imposition of withholding taxes on dividends from EU
subsidiaries to a UK holding company (and not all the UK’s tax treaties remove those withholding taxes).
Tax impact of economic changes consequent on Brexit
Brexit could lead to a number of wider economic changes, for example; sterling FX movements and capital flight, the tax
consequences of which would need to be considered. By way of example if, as some have predicted, sterling were to depreciate
immediately after a “Leave” vote, unhedged non-sterling loan assets held by banks could appreciate in sterling terms. For accounts
prepared in sterling, this could give rise to FX gains which would often be taxable. These changes could be particularly dramatic for
assets that are marked to market.
Future regulations
The EU has introduced rules which potentially restrict the amount of non-audit consultancy work that audit firms can provide to
EU credit institutions (i.e. banks) that they also audit. These rules will apply to new accounting periods of banks commencing on
or after 17 June 2016. If the UK were to leave the EU and not join the EEA, the rules could be withdrawn (the rules will apply to all
EEA members). However, if the rules do apply to UK banks, they may need to look for a wider range of firms to provide them with
certain regulatory, tax or other advice.
Intellectual Property Rights (IPRs)
While most IPRs are primarily domestic in nature, the UK’s withdrawal from the EU could affect the scope of protection and the
management of such rights. Brexit could also impact innovation in the banking industry and also the growing use of IPRs as
security; uncertainty caused by Brexit is unlikely to reduce complexity in the short term. Some examples of the potential impact of
Brexit are explained below.
•

Unitary Patent: plans are currently underway at EU level to introduce a single unitary EU patent (Unitary Patent). The Unitary
Patent will be a new IPR that, like the Community trade mark, takes effect across the EU. Post-Brexit, the Unitary Patent would
not be available to protect inventions in the UK, although UK entities would be able to apply for patent protection across
the EU in the same way as companies domiciled in any other non-EU state. However, the UK would have limited influence in
the regulation of the Unitary Patent, which could be problematic as it is likely that, over time, this will become the preferred
method of obtaining patent protection in Europe compared to the European Patent Convention.
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•

Unified Patent Court (UPC): once the transitional period was over, the UPC would have exclusive competence to hear
disputes in respect of Unitary Patents. While UK entities should still be entitled to own Unitary Patents post-Brexit, and issue
proceedings with respect to such rights at the UPC, the UK would lose its hard-won status as host to one of the principal
UPC courts and its ability to influence how the courts are managed, who the judges are, and the court rules of procedure and
evidence. The London Division of the UPC is currently intended to focus on pharmaceutical cases and issues around patent
classification, and is expected to account for a considerable proportion of the Court’s caseload.

•

Community trade mark and design rights: the UK would need legislation to allow Community-wide trade marks and
registered designs to become UK national rights. There is uncertainty as to how this would work in practice.

Copyright law would likely be less affected by Brexit, but given the fact that EU case law has shaped much of our recent
understanding of such rights, Brexit could lead to uncertainty as to the scope of protection. Post-Brexit, the English courts would
no longer need to interpret national laws in light of EU legislation and jurisprudence so the decisions of English courts could result
in widespread divergence from those of the EU – indeed the English Courts have on several occasions questioned the wisdom of a
number of decisions taken by the European Courts.

Data protection
If the UK joined the EEA post-Brexit, there would be little impact on the laws governing the use of personal data, as members of
the EEA are subject to existing European data protection laws. If not, the UK would be free to legislate in this area as it saw fit,
subject to the terms of any treaties it might enter into. It would then need to reassure the EU that its standards of protection were
sufficient to meet Community standards in order to establish a convenient mechanism for data transfers between the UK and
the EEA. Failure to do so could be disruptive to banks, which regularly transfer personal data between the UK and the EEA. Another
lawful basis for such transfer would need to be found, which would inevitably result in additional time and cost burdens. Similarly,
post-Brexit, the UK would be left to negotiate its own mechanism for data transfers to and from the US, which is currently working
with the EU to establish a new transatlantic transfer regime.
The new Data Protection Regulation, which is due to come into force across the EU in the next two years, sets out hefty fines for
data breaches and would not apply in the UK if it were no longer an EU member, but would affect UK businesses operating in the
EU. Without EU co-ordination on data privacy, and issues such as cyber-security, banks could be exposed to greater complexity in
dealing with European-wide data issues.
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Key questions
The asset management industry in the UK is diverse. The potential risks posed by Brexit will vary widely across different
institutions. However, there are a number of questions which boards, senior managers, legal groups and regulators can be
asking at this point to determine whether and when they need to take action, how to focus lobbying efforts and to help prepare
themselves for questions from regulators, or, in the case of the regulators themselves, those institutions that they regulate.

Access to markets
The key risk associated with Brexit is the risk of restricted access to key markets for any period. That is also the risk that may take
longest to resolve. Key questions in this context include:
•

Which businesses in London (or elsewhere in the UK) depend on an EU passport or EU legislation to access markets elsewhere
in the EU?

•

For each affected business line or product, does the relevant EU legislation contain an equivalency regime?

•

If so, is it likely that there will be an equivalence decision sufficiently early in the Brexit process to mitigate uncertainty?

•

If not, is there an entity in the remainder of the EU from which the relevant business can be operated?

•

If so, what are the practicalities associated with a transfer of that business – for example, IT infrastructure – and are there any
additional authorisations which will be required? How will that entity be capitalised, how will it hedge and fund itself?

•

If not, what is my plan B?

Other key questions
Other questions which are likely to be relevant include:
•

How will my institution be affected by potential GBP volatility, or a short/medium/long-term weakening of GBP?

•

Where are my investors and depositors based?

•

Will my institution be able to fund itself at short/medium/long-term maturities as it does currently?

•

How will my access to key trading counterparties and key trading infrastructure be affected?

•

Do I know whether there are potential default or termination triggers in transaction documents to which my institution is
party? If there are, what are the potential cross-default consequences?

•

What percentage of my workforce relies on EU rules to be able to work here and will I be able to attract and retain the talent
that I need post-Brexit?

•

Does my institution currently depend on the EU regime to transfer data across borders within the EU, or will it rely on the
proposed EU/US regime for data transfers to the US?

•

Is my regulatory team large enough to manage the transitional process?
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